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WORLD TRADE ORGANIZATION
APPELLATE BODY

United States — Final Anti-Dumping Measures AB-2008-1
on Stainless Steel from Mexico

Present:
Mexico, Appellant
United States, Appellee Ganesan, Presiding Member

Bautista, Member
Chile, Third Participant Sacerdoti, Member
China, Third Participant
European Communities, Third Participant
Japan, Third Participant
Thailand, Third Participant
l. Introduction
1. Mexico appeals certain issues of law and legal interpretations developed in the Panel Report,

United States — Final Anti-Dumping Measures on Stainless Steel from Mexico (the "Panel Report™).*
The Panel was established to consider a complaint by Mexico concerning the calculation of margins
of dumping by the United States Department of Commerce (the "USDOC") based on a methodology

that does not fully reflect export prices that are above normal value.?

2. Before the Panel, Mexico claimed that:

"3 is, as such, inconsistent with Articles VI:1

(@) "model zeroing in investigations
and VI:2 of the General Agreement on Tariffs and Trade 1994 (the "GATT 1994™),
Acrticles 2.1, 2.4, 2.4.2, and 18.4 of the Agreement on Implementation of Article VI of
the General Agreement on Tariffs and Trade 1994 (the "Anti-Dumping Agreement"),
and Article XVI:4 of the Marrakesh Agreement Establishing the World Trade

Organization (the "WTO Agreement")*;

"WT/DS344/R, 20 December 2007.

“Panel Report, para. 2.1.

*According to Mexico's description, "model zeroing in investigations" occurs when the investigating
authorities compare the weighted average normal value and the weighted average export price for each model of
the product under consideration and treat as zero the results of model-specific comparisons where the weighted
average export price exceeds the weighted average normal value, when aggregating comparison results in order
to calculate a margin of dumping for the product as a whole. (See ibid., paras. 2.1 and 7.7)

*Ibid., para. 3.1(2).
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(b) model zeroing, as applied in the original investigation at issue in this dispute’, is
inconsistent with Articles VI:1 and VI:2 of the GATT 1994, Articles 2.1, 2.4, 2.4.2,
and 18.4 of the Anti-Dumping Agreement, and Article XVI:4 of the WTO

Agreement ®;

"7 is, as such, inconsistent with Articles VI:1

(c) "simple zeroing in periodic reviews
and VI:2 of the GATT 1994, Articles 2.1, 2.4, 9.3, and 18.4 of the Anti-Dumping

Agreement, and Article XVI:4 of the WTO Agreements; and

(d) simple zeroing, as applied in the five periodic reviews at issue in this dispute®, is
inconsistent with Articles VI:1 and VI:2 of the GATT 1994, Articles 2.1, 2.4, 9.3,
and 18.4 of the Anti-Dumping Agreement, and Article XVI:4 of the WTO

Agreement.'

3. In the Panel Report, circulated to Members of the World Trade Organization (the "WTO") on
20 December 2007, the Panel found that "model zeroing in investigations™ is, as such, inconsistent

*USDOC, Notice of Final Determination of Sales at Less Than Fair Value: Stainless Steel Sheet and
Strip in Coils from Mexico, United States Federal Register, Vol. 64, No. 109 (8 June 1999) 30790,
subsequently amended as Notice of Amended Final Determination of Sales at Less Than Fair Value and
Antidumping Duty Order: Stainless Steel Sheet and Strip in Coils From Mexico, United States Federal
Register, Vol. 64, No. 143 (27 July 1999) 40560 (Exhibit MEX-5.A submitted by Mexico to the Panel).
See also Panel Report, para. 2.2.

®panel Report, para. 3.1(1).

"According to Mexico's description, "simple zeroing in periodic reviews" occurs when the authorities
compare the prices of individual export transactions against monthly weighted average normal values and treat
as zero the results of comparisons where the export price exceeds the monthly weighted average normal value,
when aggregating comparison results in order to calculate a margin of dumping for the product as a whole.
(See ibid., paras. 2.1 and 7.7)

In our discussion, we use the term "periodic review" to describe the “periodic review of the amount of
[anti-dumping] duty" as required by Section 751(a) of the United States Tariff Act of 1930 (the "Tariff Act").
That provision requires the USDOC to review and determine the amount of any anti-dumping duty at least once
during each 12-month period beginning on the anniversary of the date of publication of an anti-dumping duty
order if a request for such a review has been received. However, in the case of the first assessment proceeding
following the issuance of the Notice of Antidumping Duty Order, the period of time may extend to a period of
up to 18 months in order to cover all entries that may have been subject to provisional measures.

®panel Report, para. 3.1(3).

*The five periodic reviews challenged by Mexico are listed in Exhibits MEX-5.B through MEX-5.F
submitted by Mexico to the Panel; further details may be found in Panel Report, para. 2.2.

1% anel Report, para. 3.1(4).
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with Article 2.4.2 of the Anti-Dumping Agreement ™, and that the USDOC acted inconsistently with
this provision by using model zeroing in the original investigation at issue.”> However, the Panel
found that "simple zeroing in periodic reviews" is not, as such, inconsistent with Articles VI:1
and VI:2 of the GATT 1994 and Atrticles 2.1, 2.4, and 9.3 of the Anti-Dumping Agreement, and that,
accordingly, the USDOC did not act inconsistently with these provisions by using simple zeroing in

the five periodic reviews at issue.*®

4. On 31 January 2008, Mexico notified the Dispute Settlement Body (the "DSB") of its
intention to appeal certain issues of law covered in the Panel Report and certain legal interpretations
developed by the Panel, pursuant to Article 16.4 of the Understanding on Rules and Procedures
Governing the Settlement of Disputes (the "DSU"), and filed a Notice of Appeal* pursuant to Rule 20
of the Working Procedures for Appellate Review™ (the "Working Procedures"). On 7 February 2008,
Mexico filed an appellant's submission.™® On 25 February 2008, the United States filed an appellee's
submission’, and Chile, the European Communities, Japan, and Thailand each filed a third
participant's submission.'® On the same day, China notified its intention to attend the oral hearing as a
third participant.'®

panel Report, para. 8.1(a). However, the Panel did not recommend to the Dispute Settlement Body
that it request the United States to bring its model zeroing procedures into conformity with its WTO obligations
under the covered agreements because of its earlier finding that the United States had abandoned that practice as
from 22 February 2007. (Ibid., para. 7.45) The Panel explained that it "fail[ed] to see what purpose would be
served by a recommendation relating to a measure that no longer exists." (Ibid., para. 7.50) The Panel exercised
judicial economy in relation to Mexico's claims under Articles VI:1 and VI:2 of the GATT 1994, Articles 2.1,
2.4, and 18.4 of the Anti-Dumping Agreement, and Article XVI1:4 of the WTO Agreement regarding "model
zeroing in investigations”. (Ibid., para. 8.2(a))

1bid., para. 8.1(b).

B1bid., para. 8.1(c) and (d). The Panel exercised judicial economy in relation to Mexico's claims under
Article 18.4 of the Anti-Dumping Agreement and Article XVI1:4 of the WTO Agreement regarding "simple
zeroing in periodic reviews". (Ibid., para. 8.2(b))

YWT/DS344/7 (attached as Annex | to this Report).

B\WT/AB/WP/5, 4 January 2005.

'®Pursuant to Rule 21 of the Working Procedures. Along with its appellant's submission, which it filed
in Spanish, Mexico provided a courtesy English translation and an English executive summary of its appellant's
submission. On 8 February 2008, Mexico provided an executive summary of its appellant's submission in
Spanish to the Appellate Body and to the United States and the third participants. In view of the fact that
Mexico filed the appellant's submission in Spanish and the executive summary in English on the due date, and
that the Spanish executive summary was filed after the deadline for filing an appellant's submission, the
Appellate Body Division hearing the appeal informed the participants and the third participants that it
considered the Spanish version of the executive summary to be a courtesy translation.

Ypursuant to Rule 22 of the Working Procedures.

pursuant to Rule 24(1) and (3) of the Working Procedures. On 29 February 2008, the participants
and the third participants were provided a courtesy English translation, prepared by the WTO Language
Services and Documentation Division, of Chile's third participant's submission originally filed in Spanish on
25 February 2008.

Ypursuant to Rule 24(2) of the Working Procedures.
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5. By letter dated 8 February 2008, Mexico requested authorization from the Appellate Body to
correct a clerical error in its appellant's submission, and two clerical errors in the executive summary
of that submission, pursuant to Rule 18(5) of the Working Procedures. On 12 February 2008, the
Appellate Body Division hearing the appeal invited the United States and the third participants to
comment on Mexico's request. No objections to Mexico's request were received and, on 14 February

2008, the Division authorized Mexico to correct the identified clerical errors.

6. The oral hearing in this appeal was held on 6 March 2008. The participants and the third
participants, with the exception of China, made oral statements and responded to questions posed by

the Members of the Division hearing the appeal.

7. During the course of the appeal, the Division received a request pertaining to a procedural
matter. By letter dated 3 March 2008, the European Communities requested the Appellate Body to
clarify whether the United States' appellee's submission was considered to be filed with the Appellate
Body within the meaning of Rule 18(1) of the Working Procedures. The European Communities
pointed out that the Working Schedule for this appeal, communicated to the parties on 1 February
2008, provided for the United States' appellee's submission to be filed by Monday, 25 February 2008,
at 5:00 p.m. However, the electronic version of the United States' appellee's submission was sent to
the Appellate Body by e-mail only at 7:56 p.m., and the European Communities presumes that printed
copies were delivered to the Appellate Body after that time. As a result, the United States "had
significant time to examine the filings of the Third Participants and eventually adjust its own
submission prior to filing."® At the oral hearing, the European Communities reiterated its request that
the Appellate Body clarify whether it considers the United States' appellee's submission to be filed
within the meaning of Rule 18(1) of the Working Procedures, and what the consequences are, if any,

of a late filing.*

) etter from the European Communities to the Appellate Body Secretariat, dated 3 March 2008, p. 2.
(emphasis omitted)
“1This issue is addressed at, infra, paras. 163 and 164.
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1. Arguments of the Participants and the Third Participants
A Claims of Error by Mexico — Appellant

1. Simple Zeroing, As Such, in Periodic Reviews

@ Articles VI:1 and VI:2 of the GATT 1994 and Articles 2.1 and 9.3 of
the Anti-Dumping Agreement

8. Mexico submits that the Panel erred in finding that simple zeroing in periodic reviews is not,
as such, inconsistent with Articles VI:1 and VI:2 of the GATT 1994 and Articles 2.1 and 9.3 of the
Anti-Dumping Agreement. Mexico requests the Appellate Body to reverse this finding and to find,
instead, that simple zeroing in periodic reviews is, assuch, inconsistent with these provisions.

Mexico's appeal is based on several arguments.

9. First, Mexico argues that, in any anti-dumping proceeding—including periodic reviews under
Acrticle 9.3 of the Anti-Dumping Agreement—"the margin of dumping must be calculated in respect of
individual exporters or foreign producers subject to such proceeding and for the product under
consideration taken as a whole."? Once the authorities define the product under consideration, the
scope of that definition also determines the scope of the authorities' dumping determination.
Therefore, dumping as defined in the GATT 1994 and the Anti-Dumping Agreement cannot exist in
relation to a specific type, model, or category of the product under consideration or in relation to
individual export transactions. It follows that, when the calculation of dumping involves multiple
comparisons between normal value and export price, the results of the intermediate comparisons are
not "margins of dumping" but, rather, "inputs to be taken into account in the determination of the
margin of dumping for the product under consideration as a whole for each known exporter or foreign

producer."?

This is also borne out by the context provided by Articles 6.10, 9.4, and 9.5 of the
Anti-Dumping Agreement. On this basis, Mexico argues that Article 9.3 requires investigating
authorities to aggregate the results of all the comparisons when calculating the overall margin of
dumping, and that the results of intermediate comparisons cannot be selectively ignored or

disregarded. By contrast, the Panel's "reasoning"?* inappropriately permits margins of dumping to be

ZMexico's appellant's submission, para. 31 (“el margen de dumping debe calcularse con respecto a los
exportadores individuales y productores extranjeros sujetos a dicho procedimiento y para el producto objeto a
consideracion tomado en su conjunto™).

“|pid., para. 32 ("insumos que deben tomarse en cuenta en la determinacién de margen de dumping
para el producto considerado tomado en su conjunto para cada exportador o productor extranjero
identificado™).

*Ibid., para. 8 (el razonamiento").
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defined differently under different contexts or systems of administration, which is contrary to the

uniform definition of "dumping" provided for in Article 2.1 of the Anti-Dumping Agreement.

10. Secondly, Mexico contends that the Panel erred by concluding that anti-dumping measures
are concerned with the pricing behaviour of importers in relation to individual import transactions.
For Mexico, there is no support for such a conclusion in the text or context of the relevant agreements.
As the Appellate Body has confirmed, margins of dumping do not exist for individual importers or
transactions but, rather, they are related to the pricing behaviour of exporters and foreign producers
with respect to their exports of the product under consideration.”® Mexico rejects the Panel's reliance
on Article VII of the GATT 1994 in support of the proposition that the word "product” may be
interpreted on a transaction-specific basis. That Article is concerned with the amount of customs
duties to be applied on each import transaction, and therefore it provides an “entirely different"?
context to the term "product™ than the one provided for in Article VI, which is concerned with the
pricing behaviour of exporters and foreign producers. Mexico also emphasizes that the Panel's
interpretation of the term "product™ cannot be reconciled with the investigating authority's duty to
make an injury determination on the basis of all the sales made by an exporter or foreign producer of

that product.

11. In addition, Mexico suggests that, by referring to an importer's margin of dumping, a concept
for which there is no textual support in the Anti-Dumping Agreement, the Panel mistakenly equated
the system for collection of anti-dumping duties from individual importers with the rules that must be
followed for calculating margins of dumping for individual exporters. According to Mexico, liability
to pay anti-dumping duties may be based on a specific transaction. However, the rate and amount of
that payment is subject to the ceiling provided in Article 9.3, which is the margin of dumping
calculated for the exporter or foreign producer under Article 2 of the Anti-Dumping Agreement.

Mexico characterizes as "factually incorrect"*’

the Panel's assertion that the obligation to pay anti-
dumping duties is not incurred on the basis of a comparison of an exporter's total sales but, rather, on

the basis of an individual sale between the exporter and its importer.

12. Thirdly, Mexico argues that the Panel erred in concluding that the existence of a "prospective

normal value" system under Article 9.4(ii) of the Anti-Dumping Agreement lends contextual support

to the view that ™anti-dumping duties can be determined on a transaction-specific basis' under

»See Mexico's appellant's submission, para. 47 (referring to Appellate Body Report, US — Zeroing
(Japan), para. 111).

“|pid., para. 44 (“totalmente distintos").

"|bid., para. 50 (“factualmente incorrecta").
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"2 The Panel's contextual

retrospective systems such as that employed by the United States.
arguments erroneously conflate the amount of duty that is permitted to be collected from the importer
under a prospective normal value system and the exporter's "margin of dumping”. The Appellate
Body has consistently distinguished between these two distinct concepts.”® According to Mexico,
"itis precisely because the amount of duties collected from importers under a prospective normal
value system may differ from the actual 'margin of dumping' of the exporter or producer, that
Article 9.3.2 requires an opportunity for a review."® While the Anti-Dumping Agreement provides
for flexibility in the structure of such collection systems, all such systems are subject to the limitation
in Article 9.3 that anti-dumping duties collected from the importers "shall not exceed the margin of

dumping established under Article 2", for the exporter or foreign producer concerned.

13. Fourthly, Mexico disputes the relevance to this proceeding of the Panel's findings concerning
the purported "mathematical equivalence™ in the results that would be obtained in the absence of
zeroing under the weighted average-to-weighted average ("W-W") comparison methodology provided
for in the first sentence of Article 2.4.2 of the Anti-Dumping Agreement and the weighted average-to-
transaction ("W-T") comparison methodology provided for in the second sentence of Article 2.4.2.
The comparison methodology provided for in the second sentence of Article 2.4.2 represents an
exceptional rule that is not at issue in this dispute. Mexico points out that the Appellate Body has
consistently rejected the "mathematical equivalence" argument on the basis that it "is based on a set of
assumptions that may not hold in all situations"** The Appellate Body has also clarified that the
comparison methodology provided for in the second sentence of Article 2.4.2 is an exception, and
cannot therefore determine the interpretation of the two methodologies provided for in the first
sentence of that provision.* Mexico further submits that the Panel improperly dismissed Mexico's
demonstration that W-T comparisons will not yield the same result as W-W comparisons if monthly
normal values are used within the targeted pattern, as foreseen under the USDOC Regulations
implementing Article 2.4.2.** For Mexico, there is no textual support for the Panel's conclusion that

Avrticle 2.4.2 precludes the use of different averaging periods between the W-W and W-T comparison

“Mexico's appellant's submission, para. 56 ("de valor normal prospectivo”; "los 'derechos antidumping
puede[n] realizarse sobre la base de transacciones especificas' conforme a un sistema retrospectivo como tiene
Estados Unidos") (quoting Panel Report, para. 7.131).

“See ibid., para. 60 (referring to Appellate Body Report, US — Zeroing (Japan), para. 162).

®bid. ("es precisamente porque el monto de los derechos recaudados de los importadores conforme al
sistema de valor normal prospectivo puede ser distinto del 'margen de dumping' real del exportador o
productor, que el articulo 9.3.2 dispone una oportunidad para revisarlo").

*1bid., para. 66 ("el argumento de equivalencia mateméatica se basa en una serie de suposiciones que
pudieran no ser aplicables en todas las situaciones™) (referring to Appellate Body Report, US — Zeroing
(Japan), para. 133; and Appellate Body Report, US — Softwood Lumber V (Article 21.5 — Canada), para. 99).

*See ibid. (referring to Appellate Body Report, US — Zeroing (Japan), para. 133; and Appellate Body
Report, US — Softwood Lumber V (Article 21.5 — Canada), para. 97).

*3ee ibid., paras. 68 and 74.
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methodologies. To the contrary, Article 2.4 of the Anti-Dumping Agreement requires the use of
shorter averaging periods in W-T comparisons, by stipulating that the comparison between export

price and normal value be made "at as nearly as possible the same time".

14. Finally, Mexico argues that the Panel improperly sought to justify its conclusions on the

l134

grounds of "undesirable results"** that would arise from a prohibition of simple zeroing. For example,

the Panel asserted that a prohibition of simple zeroing would inappropriately “expand the scope of

periodic reviews"®

to cover all export shipments of an exporter or foreign producer. Mexico disputes
this conclusion, arguing that the USDOC Regulations do not give investigating authorities the
discretion to limit the scope of the reviews to only exports pertaining to the importer requesting the
review. According to Mexico, importers may request the USDOC to initiate a periodic review of any
exporter or foreign producer from which they have imported during the review period. However, "if
an exporter is reviewed at all, the USDOC will examine all the export sales of that exporter or

producer."*®

Mexico also argues that, under United States law, exporters or the domestic industry
may request the initiation of a periodic review, and that in such cases the scope of the review will not
be limited to sales made to specific importers. Mexico further dismisses as speculative the Panel's
conclusion that a prohibition of simple zeroing will conflict with the remedial purposes of anti-

dumping duties by creating a "competitive disincentive to engage in fair trade"*

among individual
importers. Even if such considerations were relevant to resolving this dispute, Mexico observes that,
"[t]o the extent that the anti-dumping measures imposed are intended to create incentives for a change

n38 In

in pricing behaviour ..., the party to be encouraged logically is the exporter or producer.
addition, Mexico argues that, whereas it is clear from the text of the Anti-Dumping Agreement that all
imports from an exporter or foreign producer found to be dumping may be included in the volume of
"dumped imports" for the purposes of determining injury, the Panel's reasoning implies that, for
purposes of duty assessment, "the same transactions are treated as 'non-dumped' for one purpose, and
as 'dumped’ for another purpose."®® Such reasoning runs contrary to "the requirement for consistent

treatment of a product™® in determining dumping and its injurious effect on the domestic industry.

¥Mexico's appellant's submission, para. 75 (quoting Panel Report, para. 7.146).

*|bid., para. 81 (quoting Panel Report, para. 7.146).

*|bid., para. 83 ("si examina a un exportador, el USDOC examinara todas las ventas de exportaciones
del exportador o productor™). (original emphasis)

*"|bid., para. 76 (quoting Panel Report, para. 7.146).

*|bid., para. 78 ("En la medida que las medidas antidumping impuestas pretenden crear incentivos
para modificar el comportamiento en materia de precios ..., la parte que logicamente recibe este incentivo es el
exportador o productor").

*|bid., para. 87 (quoting Appellate Body Report, US — Zeroing (Japan), para. 128).

“Ibid., para. 88 ("el requisito de trato consistente a un producto”) (referring to Appellate Body Report,
US — Softwood Lumber V, para. 99). See also ibid., para. 46.
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(b) Article 2.4 of the Anti-Dumping Agreement

15. Mexico argues that the Panel erred in finding that simple zeroing in periodic reviews is not,
as such, inconsistent with Article 2.4 of the Anti-Dumping Agreement. Mexico requests the Appellate
Body to reverse the Panel's finding and to find, instead, that simple zeroing in periodic reviews is

inconsistent with this provision.

16. Referring to the Appellate Body's decision in US — Zeroing (Japan), Mexico contends that

n4l

simple zeroing is "inherently biased"" and hence violates the requirement in Article 2.4 to make a

“fair comparison" between normal value and export price; it "artificially inflates"*

the margin of
dumping because export prices that exceed the normal value are systematically ignored. Mexico also
points out that, in reaching its finding that simple zeroing in periodic reviews is not inconsistent with
Acrticle 2.4, the Panel relied on its erroneous conclusion that simple zeroing is not, as such,
inconsistent with Articles VI:1 and VI:2 of the GATT 1994 and Articles 2.1 and 9.3 of the Anti-

Dumping Agreement.

17. In addition, Mexico argues that the Panel failed to address certain arguments presented by
Mexico in relation to Article 2.4. In particular, Mexico faults the Panel for failing to respond to its
arguments that simple zeroing in periodic reviews "distorts the prices of certain export transactions by
artificially reducing them, unjustifiably inflating the apparent magnitude of dumping", and that simple
zeroing "is not impartial, even-handed, or unbiased".** Mexico submits that, by not considering these
arguments, the Panel failed to make an objective assessment of the matter before it as required by
Article 11 of the DSU.

2. Simple Zeroing As Applied in Periodic Reviews

18. For the same reasons as those set out above, Mexico submits that the Panel erred in finding
that simple zeroing, as applied by the USDOC in the five periodic reviews at issue in this dispute, is
not inconsistent with Articles VI:1 and VI:2 of the GATT 1994 and Articles 2.1, 2.4, and 9.3 of the
Anti-Dumping Agreement. Mexico therefore requests the Appellate Body to reverse this finding and
to find, instead, that the United States acted inconsistently with its obligations under these

provisions.**

“Mexico's appellant's submission, para. 90 (“intrinsecamente parcial").

“|bid. ("infla de manera artificial").

*|bid., para. 92 ("distorsiona los precios de ciertas transacciones al reducir de manera artificial e
inflar, sin justificacion, la magnitud del dumping"”; "no es imparcial, equitativa ni justa™).

*See ibid., paras. 93 and 94.
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3. Article 11 of the DSU

19. Finally, Mexico argues that the Panel acted inconsistently with Article 11 of the DSU by
refusing to follow Appellate Body reports adopted by the DSB that address identical issues with
respect to the same party—the United States. More specifically, Mexico asserts that, by making
findings and reaching conclusions that are "identical" to those that have already been rejected or
reversed by previous Appellate Body reports adopted by the DSB, the Panel has failed to comply with
its duty under Article 11 of the DSU to assist the DSB in discharging its responsibilities under the
DSU.*

20. Mexico acknowledges that, in the WTO dispute settlement system, a panel is generally not
bound by previous Appellate Body findings or conclusions. However, quoting the Appellate Body
Report in US — Oil Country Tubular Goods Sunset Reviews, Mexico asserts that "following the
Appellate Body's conclusions in earlier disputes is not only appropriate, but is what would be

expected from panels [...] where the issues are the same."*

21. Furthermore, Mexico emphasizes that a panel's duties under Article 11 are underpinned by
Acrticles 3.2 and 3.3 of the DSU, which establish that the dispute settlement system is "a central
element in providing security and predictability to the multilateral trading system", and that the
"prompt settlement of situations”, in which a Member considers that any benefits accruing to it are
being impaired by measures taken by another Member, is "essential to the effective functioning of the
WTO".*" Mexico suggests that the Panel's failure to follow established Appellate Body precedent has
forced it to appeal findings and conclusions of the Panel that are identical to those that have already
been overturned by the Appellate Body in previous disputes that involved the same measures and the
same responding party. According to Mexico, this is inconsistent with the Panel's function to assist
the DSB in discharging its responsibilities under the DSU because it interferes with the prompt
settlement of this dispute, thereby frustrating the effective functioning of the WTO dispute settlement
system and undermining its security and predictability. The Panel's failure to follow previous
Appellate Body reports, if left uncorrected, would diminish Mexico's rights under the covered

agreements relative to other WTO Members.

*See Mexico's appellant's submission, para. 97 (“idénticas").
*®|bid. (quoting Appellate Body Report, US — Oil Country Tubular Goods Sunset Reviews, para. 188).
*'See ibid., para. 95.
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B. Arguments of the United States — Appellee

1. Simple Zeroing, As Such, in Periodic Reviews

@ Articles VI:1 and VI:2 of the GATT 1994 and Articles 2.1 and 9.3 of
the Anti-Dumping Agreement

22. The United States argues that the Panel was correct in finding that simple zeroing in periodic
reviews is not, as such, inconsistent with Articles VI:1 and VI:2 of the GATT 1994 and Articles 2.1
and 9.3 of the Anti-Dumping Agreement. In the United States' view, Mexico's interpretation of these

provisions contradicts, for several reasons, the ordinary meaning of the relevant treaty text.

23. First, the United States submits that the phrase "all comparable export transactions” in the
first sentence of Article 2.4.2 of the Anti-Dumping Agreement does not provide a basis for prohibiting
zeroing in periodic reviews. According to the United States, that phrase and the rationale attached to
it in previous Appellate Body reports are limited only to zeroing in W-W comparisons in
investigations, and they do not extend to periodic reviews pursuant to Article 9 of the Anti-Dumping

Agreement.*®

24, Secondly, the United States maintains that Mexico's claim rests largely on a series of
Appellate Body findings that "dumping" and "margins of dumping" relate "solely, and exclusively, to

Ill49

the 'product’ under consideration taken 'as a whole™™, and that dumping cannot occur with respect to

an individual transaction. According to the United States, this leads to "a broad[] prohibition on

zeroing in all contexts [in which] 'multiple comparisons' are made"°

, and expands the prohibition of
zeroing to transaction-to-transaction ("T-T') comparisons in investigations and in periodic reviews
under Article 9 of the Anti-Dumping Agreement. Yet, according to the United States, the notion of

"product as a whole" has no textual foundation in the covered agreements.

25. The United States submits that the term "product™ is used in different ways in different
contexts in different provisions, and that it does not exclusively refer to "product as a whole". The
term "product” can have either a collective meaning or an individual meaning. Article 2.6 of the
Anti-Dumping Agreement uses the term "product” in the collective sense; by contrast, according to
the United States, Article VII:3 of the GATT 1994—which refers to "[t]he value for customs purposes

of any imported product”—"uses the term 'product' in the individual sense of the object of a particular

“®United States' appellee's submission, para. 39.
*Ibid., para. 40 (quoting Mexico's first written submission to the Panel, para. 171).
501 i

Ibid.
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transaction">* The United States maintains that neither the Anti-Dumping Agreement, nor the
GATT 1994, provides a textual basis for requiring that a margin of dumping necessarily be

established on an aggregate basis for the "product as a whole".

26. Thirdly, the United States maintains that the Appellate Body's interpretation of the term
"margin of dumping" is at odds with long-standing GATT/WTO practice and the ordinary meaning of
the term. The United States disagrees with the interpretation that any margins arising from individual
transactions or individual importers are not "margins of dumping™ per se but, instead, represent only
inputs to be taken into account for calculating an aggregate margin of dumping for each exporter or
foreign producer.”® According to the United States, the text and the context of the agreements lend
support to a transaction-specific meaning for the term "margin of dumping".

217. The United States argues that the term "margin of dumping" forms part of "a series of special
terms that many [negotiators] had ... negotiated, interpreted, applied, debated, fought over, and
discussed for years"* under the General Agreement on Tariffs and Trade 1947 (the "GATT 1947"),
the Kennedy Round Agreement on Implementation of Article VI of the General Agreement on Tariffs
and Trade® (the "Kennedy Round Anti-Dumping Code"), and the Tokyo Round Agreement on
Implementation of Article VI of the General Agreement on Tariffs and Trade > (the "Tokyo Round
Anti-Dumping Code™). The United States further asserts that Article VI of the GATT 1947, the Tokyo
Round Anti-Dumping Code, and GATT 1947 practice were part of the "surrounding circumstances"*
of the Uruguay Round negotiations and that, therefore, they constitute an important interpretative tool
for ascertaining the "ordinary meaning" of the term "margin of dumping”. The United States submits
that the term "margin of dumping" first appeared in Article VI:1 of the GATT 1947, and was
subsequently incorporated into the Kennedy Round Anti-Dumping Code, the Tokyo Round Anti-
Dumping Code, the GATT 1994, and the Anti-Dumping Agreement.”” None of these agreements
referred to a requirement to aggregate the results of various price comparisons for the "product as a
whole" to arrive at a single margin of dumping. The United States maintains that, on the contrary, the
1960 Report of the Group of Experts on Anti-Dumping and Countervailing Duties *® (the "1960 Group

of Experts Report"), the practice of GATT Members with active anti-dumping programmes, and the

*!United States' appellee's submission, para. 47.

%2Gee ibid., para. 53.

**|bid., para. 55.

*TN.64/98, 20 June 1967.

*B|SD 26S/171, entered into force 1 January 1980.

*®*United States' appellee's submission, para. 56 (referring to Appellate Body Report, EC — Chicken
Cuts, paras. 175 and 176).

*'See United States' appellee's submission, para. 57.

®GATT Second Report of the Group of Experts, Anti-Dumping and Countervailing Duties, GATT
Document L/1141, adopted 27 May 1960, BISD 9S/194.
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negotiating history of the Anti-Dumping Agreement, demonstrate that the concepts of "dumping" and
"margin of dumping" had long been understood in GATT practice as referring to individual
transactions.®® In this respect, the United States argues that these terms had a "special meaning"® in
the sense of Article 31(4) of the Vienna Convention on the Law of Treaties® (the "Vienna

Convention").

28. In this respect, the United States makes reference to two pre-WTO panels established in 1991
under Article 15 of the Tokyo Round Anti-Dumping Code to consider challenges by Japan and by
Brazil to the European Communities' affirmative anti-dumping determinations in EC — Audio
Cassettes and in EEC — Cotton Yarn, respectively. In both cases, the panels found that the European
Communities' refusal to consider "negative dumping margins™ arising from non-dumped sales was not
a violation of the Tokyo Round Anti-Dumping Code. The United States claims that this demonstrates
that "there was no ‘common understanding' among the Contracting Parties at the time that the term
'margin of dumping' incorporated an implicit prohibition of zeroing."®

29. Fourthly, the United States disagrees with Mexico that Article 9.3 of the Anti-Dumping
Agreement requires investigating authorities to aggregate the results of all comparisons when
calculating the overall "margin of dumping" in periodic reviews. The United States contends that
neither Article 9.3 of the Anti-Dumping Agreement, nor Article VI of the GATT 1994, speaks to the
aggregation of individual transactions in periodic reviews or contains an explicit or implicit
prohibition of zeroing. The United States maintains that import duties are assessed on individual
entries resulting from individual transactions. Consequently, the obligation set forth in Article 9.3, to
assess no more in anti-dumping duties than the margin of dumping, is applicable at the level of
individual transactions as well. The United States refers to the findings of the panels in US — Zeroing
(Japan) and US — Zeroing (EC) in support of its contention that the actual liability for anti-dumping
duties accrues to individual importers that seek to enter such goods into the market where there is an

anti-dumping order.

30. Fifthly, the United States asserts that the relevant context speaks against Mexico's contention
that Article VI of the GATT 1994 and Article 9.3 of the Anti-Dumping Agreement bar the calculation
of duties on the basis of individual transactions. The United States finds contextual support in
Article 9.2 of the Anti-Dumping Agreement, arguing that this provision recognizes that duties can vary

on a case-by-case basis, and do not consist of broad aggregates. In the United States' view, Article 9.2

*See United States' appellee's submission, para. 64.

®pid., para. 56.

®*Done at Vienna, 23 May 1969, 1155 UNTS 331; 8 International Legal Materials 679.
%2United States' appellee's submission, para. 62.
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also recognizes that such duty collection applies to the imported goods and not to the exporter or
foreign producer, because it refers to the collection of duties on "imports”, which necessarily
encompasses individual transactions. Furthermore, prospective normal value systems referred to in
Article 9.4(ii) of the Anti-Dumping Agreement also reflect the notion of transaction-based duty

collection.

31. The United States further argues that a prohibition of zeroing that applies beyond the context
of W-W comparisons in investigations would be inconsistent with the principle of effective treaty
interpretation, because it would render useless and redundant the remaining text of Article 2.4.2 of the
Anti-Dumping Agreement, which provides for an alternative targeted dumping comparison
methodology. The targeted dumping methodology in the second sentence of Article 2.4.2 is a limited
exception that was designed to address situations where a symmetrical comparison methodology
would mask the existence of dumping.®® Referring to the "mathematical equivalence" argument, the
United States argues that "[i]t is hard to see how the targeted dumping provision could have 'utility' if
the only alternative methodologies that would provide it utility are, themselves, inconsistent with the
[Anti-Dumping] Agreement".®* Therefore, in the United States' view, a prohibition of zeroing that
applies also to the targeted dumping comparison methodology "would do major violence to the text

by rendering whole textual provisions of the agreement 'inutile™.%

32. The United States maintains that, if the Appellate Body nonetheless concludes that the
relevant legal terms of the Anti-Dumping Agreement are ambiguous, it would be appropriate and
consistent with Article 32 of the Vienna Convention to rely on supplementary means of interpretation,
such as the preparatory work and the circumstances of its conclusion.®® The United States submits
that the negotiating history of the Uruguay Round Anti-Dumping Agreement and panel reports in
dispute settlement proceedings that were underway at the time the Anti-Dumping Agreement was

negotiated shed light on the meaning of the terms and provisions at issue in the present appeal.®’

%3See United States' appellee's submission, para. 88.
*1bid., para. 90.

®|pid., para. 93.

®See ibid., para. 94.

%"See ibid., paras. 94-97.
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33. The United States argues that an examination of the historical background® of the Anti-
Dumping Agreement demonstrates that the negotiators were not able to agree on a broad prohibition
of zeroing or a requirement to aggregate individual transactions under Article 9.3.°® According to the
United States, "[n]o consensus could be reached because despite extensive efforts by Japan, Hong
Kong, Singapore, and the Nordic Countries, their proposals were firmly opposed by the [European

Communities], the United States and Canada". o

34. The United States points out that its retrospective duty assessment system is designed to
ensure that an individual importer's liability reflects the actual level of dumping involved in that
importer's transactions. Accordingly, an importer should not have to pay duties because another
importer bought dumped goods, or escape liability because another importer has not bought dumped
goods.” The United States argues that, if, following the Appellate Body's reasoning in US — Zeroing
(EC) and US — Zeroing (Japan), "the amount of one importer's antidumping margin must be averaged
to account for the amount by which some other transaction involving an entirely different importer
was sold at above normal value, and vice versa, then an importer could be subjected to liability for
dumped imports made by another importer over whom [it] has no control."”? According to the United
States, this would also mean that "the importer who is engaged in dumped transactions would receive
a windfall, because [it] may escape antidumping duties, or have [its] liability sharply reduced through
the actions of another importer who behaved responsibly by eliminating its dumping margin."” The
United States further submits that Mexico's interpretation of Article 9.3 as requiring the reduction of
duty liability to account for non-dumped transactions is also inconsistent with the treatment of

equivalent situations in prospective normal value systems.”
(b) Article 2.4 of the Anti-Dumping Agreement

35. The United States requests the Appellate Body to uphold the Panel's finding that the use of

simple zeroing in periodic reviews is not inconsistent with Article 2.4 of the Anti-Dumping

®The "historical background" that the United States invokes as support for its position consists of
pre-WTO panel reports and certain proposals submitted by various delegations in the context of the negotiations
on the Anti-Dumping Agreement. For instance: Panel Report, EC — Audio Cassettes (unadopted);
Panel Report, EEC — Cotton Yarn (adopted); Communications from Japan, MTN.GNG/NG8/W/11
and MTN.GNG/NG8/W/30; Proposals by Hong Kong, China, MTN.GNG/NG8/W/51/Add.1 and
MTN.GNG/NG8/W/46; Proposal by Singapore, MTN.GNG/NG8/W/55; and Proposal by the Nordic Countries,
MTN.GNG/NG8/W/76. (See United States' appellee's submission, paras. 114-128)

%9See United States' appellee's submission, paras. 114, 126, and 128.

lpid., para. 128.

"See ibid., para. 101.

|pid., para. 102.

“Ibid.

"See ibid., para. 103.
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Agreement. The United States submits that the Panel was correct in rejecting Mexico's claims under
Articles VI:1 and VI:2 of the GATT 1994 and Articles 2.1 and 9.3 of the Anti-Dumping Agreement.
The United States argues that, in doing so, the Panel rejected the premise underlying Mexico's claim
under the "fair comparison” requirement in Article 2.4. In addition, the United States asserts that the
"fair comparison" language in Article 2.4 encompasses only the specific requirements set forth in that
provision and does not contain a broad-ranging mandate to determine whether all dumping

calculations are "“fair" or "unfair".”

36. The United States further observes that the term "fair comparison” originated in the
1967 Kennedy Round Anti-Dumping Code, where the negotiators sought to clarify the use of the
various adjustments in price comparisons as those listed in Article 2.4 of the Anti-Dumping
Agreement. The United States maintains that this language was incorporated with only minor
modifications into the Tokyo Round Anti-Dumping Code. Later, it was included in the Uruguay
Round Anti-Dumping Agreement as a stand-alone sentence. However, the "fair comparison”
requirement has always been understood to refer to the various adjustments listed in Article 2.4, and
not as a freestanding obligation relating to all anti-dumping calculations.” In this context, the United
States makes reference to the findings of the panels in EC — Audio Cassettes and EEC — Cotton
Yarn.” According to the United States, these pre-WTO panel reports demonstrate that "fair
comparison” refers only to allowances or adjustments to be made to calculate normal value and the

export price, and not to zeroing.’

2. Simple Zeroing As Applied in Periodic Reviews

37. The United States requests the Appellate Body to reject Mexico's "as applied" claims that
simple zeroing in the five periodic reviews at issue is inconsistent with Articles VI:1 and VI:2 of the
GATT 1994 and Articles 2.1, 2.4, and 9.3 of the Anti-Dumping Agreement. In the United States'
view, the Panel properly found that simple zeroing, as such, does not violate the GATT 1994 or the
Anti-Dumping Agreement. The United States points out that Mexico's "as applied” claims are

dependent upon the outcome of its appeal of the Panel's findings relating to its "as such" claims.”

"United States' appellee's submission, para. 69.
"®See ibid., para. 67.

""See ibid., paras. 67 and 69.

®See ibid., paras. 109-113.

"See ibid., para. 129.
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3. Article 11 of the DSU

38. The United States disagrees with Mexico that the Panel failed to fulfil its responsibilities
under Article 11 of the DSU by not adhering to previous Appellate Body findings. The United States
refers to the Appellate Body Report in Japan — Alcoholic Beverages Il, stating that adopted reports
"are not binding, except with respect to resolving the particular dispute between the parties".* In the
case before it, the Panel "carefully considered and took into account the Appellate Body's previous
rulings on zeroing and explained in detail why it did not believe they should apply in this case."® In
the view of the United States, "treat[ing] DSB rulings as fully binding and definitive, even in a
situation where experts have openly and cogently disagreed, would only undermine the legitimacy of

the system" .22

4, Article 17.6(ii) of the Anti-Dumping Agreement

39. The United States submits that, because its approach to periodic reviews rests on a
permissible interpretation of the GATT 1994 and the Anti-Dumping Agreement, under Article 17.6(ii)
of the Anti-Dumping Agreement, the Panel was required to find this approach to be in conformity with
the United States' WTO obligations. Article 17.6(ii) was added to the Anti-Dumping Agreement in the
closing days of the Uruguay Round negotiations. This, in the United States' view, reflects the
negotiators' recognition that they had left certain issues unresolved in the Anti-Dumping Agreement
and that customary rules of interpretation of public international law would not always yield only one
permissible reading of a given provision. For the United States, the absence of a similar provision in
other WTO agreements demonstrates that WTO Members were aware that the anti-dumping text
"would pose particular challenges and in many instances would permit more than one legitimate

interpretation™.®®

40. The United States requests the Appellate Body to reject Mexico's claims. For the United
States, "it is plain that Mexico and others are trying to get through the Appellate Body what they did
not achieve at the negotiating table in the Uruguay Round."® According to the United States, to read

a new obligation into Article VI of the GATT 1994 and the Anti-Dumping Agreement “would only

®United States' appellee's submission, para. 131 (quoting Appellate Body Report, Japan — Alcoholic
Beverages Il, p. 14, DSR 1996:1, 97, at 108).

®pid., para. 131.

|pid., footnote 9 to para. 11.

®|pid., para. 137.

#bid., para. 140.
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contribute to further uncertainty and unpredictability, and further diminish the vital role of the WTO

negotiations in expanding world trade."®

C. Arguments of the Third Participants

1. Chile

41. Chile notes that this appeal raises the critical questions of whether panels are required to
follow previously adopted Appellate Body reports addressing the same issue, and whether the
Appellate Body should follow its own prior interpretation when reviewing a panel report that
disregards that interpretation. Chile suggests that the Appellate Body should exercise caution in
relation to Mexico's claim that the Panel violated Article 11 of the DSU by not following previous
Appellate Body findings on the same issue covered in this dispute. Chile agrees with Mexico that the
Panel's conclusions undermine the security and predictability of the multilateral trading system and, if
upheld by the Appellate Body, would prejudice Mexico in relation to other WTO Members.
Nevertheless, the Panel's findings cannot be considered a failure to conduct an objective assessment
of the matter pursuant to Article 11 of the DSU. Chile stresses that the Appellate Body itself has only

n86

suggested that it would be "appropriate” and is "expected™” that panels follow previous Appellate

Body findings, but has not found that they are bound to do so.

42. Chile also maintains that the Appellate Body should interpret Articles VI:1 and VI:2 of the
GATT 1994 and Articles 2.1, 2.4, and 9.3 of the Anti-Dumping Agreement in accordance with the
rules of treaty interpretation codified in the Vienna Convention. That there are previous Appellate
Body findings on zeroing, and that this issue is being addressed under the Doha Round negotiations,
are circumstances "which must be duly appreciated but must not serve as a justification for the

Appellate Body to refrain from exercising the functions assigned to it."®’

43. Finally, Chile stresses that zeroing is designed to inflate artificially margins of dumping and
to generate a finding of dumping even where no dumping exists. In Chile's view, zeroing is,
therefore, inconsistent with the "fair comparison™ requirement contained in Article 2.4 of the Anti-

Dumping Agreement.

®United States' appellee's submission, para. 140.

Chile's third participant's submission, p. 2 ("apropiado”; "se espera" que asf lo hagan).

¥bid. ("que deben ser ponderadas en su debida dimensién pero no servir de justificacién para que el
[Organo de Apelacion] se abstenga de ejercer las funciones que le han sido encomendadas").
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2. European Communities

44, The European Communities agrees with Mexico that the Panel erred in finding that simple
zeroing in periodic reviews is not, as such, and as applied in the five periodic reviews at issue in this
dispute, inconsistent with Articles VI:1 and VI:2 of the GATT 1994 and Articles 2.1, 2.4, and 9.3 of
the Anti-Dumping Agreement. The European Communities requests the Appellate Body to reverse
these findings, and to find, instead, that simple zeroing in periodic reviews is, as such, and as applied
in the five periodic reviews at issue in this dispute, inconsistent with Articles VI:1 and VI:2 of the
GATT 1994, Articles 2.1, 2.4, 2.4.2, 9.3, and 18.4 of the Anti-Dumping Agreement, and Article XV1:4
of the WTO Agreement.

45, The European Communities maintains that simple zeroing in periodic reviews is inconsistent
with the requirements in Article VI of the GATT 1994 and Articles 2 and 9.3 of the Anti-Dumping
Agreement to establish "dumping" and "margins of dumping" for the product as a whole. This
requirement entails that "dumping"” and "margins of dumping" cannot be found to exist only for a
type, model, or category of that product, including "a ‘category' of one or more relatively low priced
export transactions".®® Investigating authorities may undertake multiple comparisons of the weighted
average normal value and individual export transactions in a periodic review; however, the results of
all such multiple comparisons must be aggregated in order to establish the margin of dumping for the
product as a whole. According to the European Communities, there is no textual basis in the
Anti-Dumping Agreement for the Panel's conclusion that investigating authorities could take into
account only certain comparison results, while disregarding others, when calculating margins of
dumping in periodic reviews. Instead, the Anti-Dumping Agreement requires that investigating
authorities establish "dumping" and "margins of dumping” for a product in all anti-dumping
proceedings, including in periodic reviews. Moreover, the European Communities argues that
Articles 2.2.1, 2.7, 9.4, and Annex Il to the Anti-Dumping Agreement suggest that, where Members

have sought to allow investigating authorities to disregard "certain matters", "they did so by way of

express reservation."®

46. In addition, the European Communities maintains that simple zeroing in periodic reviews is
inconsistent with the "overarching and independent obligation"® in Article 2.4 of the Anti-Dumping
Agreement to make a fair comparison between export price and normal value. According to the

European Communities, simple zeroing in periodic reviews contravenes the "fair comparison”

®European Communities' third participant's submission, para. 59. (emphasis omitted)
®|pid., para. 66. (emphasis omitted)
“Ipid., para. 70.
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requirement, because it precludes investigating authorities from taking equal account of all the data

relating to normal value and export price, and because it is "inherently biased"*!

against exporters, as
it artificially inflates margins of dumping irrespective of any changes in the exporter's pricing
behaviour. The European Communities also suggests that the use of simple zeroing in periodic
reviews could result in "unjustified and unfair discrimination"®® between, on the one hand, exporters
subject to those proceedings and, on the other hand, exporters whose margin was calculated on the

basis of W-W comparisons in original investigations without zeroing.

47. Furthermore, the European Communities argues that simple zeroing in periodic reviews is
inconsistent with the second sentence of Article 2.4.2 of the Anti-Dumping Agreement. The USDOC
applies the W-T comparison methodology in periodic reviews and calculates margins of dumping
exclusively on the basis of so-called dumped transactions, even though the conditions set out in the
second sentence of Article 2.4.2 for the application of that methodology are not fulfilled. The
European Communities contests the United States' argument that the phrase "the existence of margins
of dumping during the investigation phase" limits the scope of application of Article 2.4.2 to original
investigations, and argues, instead, that the disciplines of Article 2.4.2 apply equally to periodic
reviews conducted under Article 9.3 of the Anti-Dumping Agreement. According to the European
Communities, the United States relies exclusively on contextual reasoning in support of the
proposition that "the word 'phase' must be given a meaning that is different from the word 'period’;
and that the term 'the investigation phase' must [be interpreted as referring to] the 'original’

investigation phase."*

The European Communities suggests, instead, that the term "during the
investigation phase" in Article 2.4.2 refers to the "existence" and not to the "establishment” of
margins of dumping. Therefore, "the [p]hrase refers to a distinct period in which margins of dumping
exist, i.e. an investigation period; and not ... a period of time in which margins of dumping are
established." In addition, the European Communities argues that the word "investigation" in
Acrticle 2.4.2 is not synonymous with the term "an investigation to determine the existence, degree and
effect of any alleged dumping” in Article 5.1 of the Anti-Dumping Agreement. * Rather, the ordinary
meaning of the word "investigation" indicates "a systematic examination or inquiry or a careful study
196,

of or research into a particular subject™; in Article 2.4.2, that particular subject is "margins of

dumping”. The European Communities agrees with the United States that "the ordinary meaning of

*’European Communities' third participant's submission, para. 85.
%|bid., para. 89.

%|bid., para. 113. (emphasis omitted)

*Ibid., para. 120. (original emphasis)

®|pid., para. 130.

*|pid., para. 131.
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the term 'during ... phase' ... has a temporal aspect to it, and coincides with 'a distinct period"."’
However, according to the European Communities, this does not support the view that "the 'distinct
period' referred to is the period of time in which the 'margins of dumping' must be established, as the
[United States argues], as opposed to the period of time in which the 'margins of dumping' must have
existed".®  For these reasons, the European Communities concludes that the disciplines of

Article 2.4.2 apply to periodic reviews under Article 9.3 of the Anti-Dumping Agreement.

48. The European Communities also refers to several contextual arguments in support of this
position. In the European Communities' view, the definition of the term "margin of dumping"
contained in Article VI:2 of the GATT 1994 is of "general application in all anti-dumping

proceedings"

, including duty assessment proceedings under Article 9 of the Anti-Dumping
Agreement. Moreover, the use of the word "normally™ in the first sentence of Article 2.4.2 of the
Anti-Dumping Agreement and the exceptional nature of the second sentence of Article 2.4.2 suggest
that the obligations and methodologies contained in the first sentence of Article 2.4.2 shall apply "in
most situations".*® This is further supported by the reference to the disciplines of Article 2.4 in the
opening sentence of Article 2.4.2. The European Communities also maintains that the reference to
Avrticle 2 contained in Article 9.3 confirms that a margin of dumping in duty assessment proceedings
is to be established "by reference to the whole of Article 2".*** The European Communities further
argues that the phrase "to determine the existence, degree and effect of alleged dumping"” in
Acrticle 5.1 of the Anti-Dumping Agreement suggests that the word "investigation" in Article 2 does
not have the special meaning attributed to it by the United States. Finally, the European Communities

suggests that the "preparatory work"%

of the Anti-Dumping Agreement also supports this conclusion,
and that the United States has failed to demonstrate that the negotiators intended the word
"investigation" in Article 2.4.2 to have a special meaning in accordance with Article 31(4) of the

Vienna Convention.'%

49, In addition, the European Communities dismisses the Panel's reliance on the existence of
"prospective normal value™ systems under Article 9.4(ii) of the Anti-Dumping Agreement as context
supporting its conclusion that simple zeroing in periodic reviews is not inconsistent with Articles VI:1
and VI:2 of the GATT 1994 and Articles 2.1 and 9.3 of the Anti-Dumping Agreement. The collection

*"European Communities' third participant's submission, para. 144.

%|bid., para. 145.

“Ipid., para. 159.

1%hid., para. 162.

%% hid., para. 169. (emphasis omitted)

1921hid., para. 221. The "preparatory work" the European Communities refers to is set out in detail in
ibid., paras. 222-228 and footnotes thereto.

1933ee ibid., paras. 212-216.
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of duties on the basis of a prospective normal value under that provision corresponds to an
intermediate stage of duty collection, because importers can request a refund of duties collected on the
basis of a prospective normal value when those duties exceed the exporter's contemporaneous margin

of dumping.

50. In relation to the "mathematical equivalence™ between the results of the W-W and W-T
comparison methodologies absent zeroing, the European Communities maintains that the W-T
comparison methodology in the second sentence of Article 2.4.2 is an exceptional methodology with
no relevance for the interpretation of the other two methodologies provided for in the first sentence of
Avrticle 2.4.2. Thus, according to the European Communities, "something can perfectly well be fair as
a response to targeted dumping, but unfair absent targeted dumping."** The European Communities
also stresses that the results of these comparisons will not coincide if the universe of export
transactions taken into account in the W-T comparison methodology is limited to the targeted pattern.
The European Communities further takes issue with the Panel's concern that the prohibition of simple
zeroing in periodic reviews would create an "incentive to dump" and cause “administrative
inconvenience".'® The European Communities points out that it is exporters, not importers, that
engage in the practice of dumping, and any administrative inconvenience related to the collection of

data from all importers is of no legal relevance to this dispute.

51. The European Communities argues that the Panel erred by not following previous Appellate
Body findings on the same issues of law and legal interpretations involved in this dispute. In so
doing, the Panel attributed to previous Appellate Body findings that have been adopted by the DSB
the same legal significance as it attributed to previous panel findings that have been reversed by the
Appellate Body. This subverts the hierarchical structure provided in the DSU, which confers to the

1106

Appellate Body the "final say"™ on issues of law and legal interpretations developed by a panel. For

the European Communities, panels are not only "expected" to follow Appellate Body conclusions in

earlier disputes, "especially where the issues are the same™®’, but are also "de jure™®

obliged to
follow the findings of the Appellate Body where the Appellate Body has interpreted the same legal
questions. This is consistent with the need to provide security and predictability to the multilateral
trading system, as well as the need for prompt settlement of disputes. Moreover, the Panel's view on

the value of precedent defeats the object and purpose of the appeal mechanism provided in the DSU,

1%European Communities' third participant's submission, para. 25. See also ibid., para. 239.

®1bid., para. 243 (referring to Panel Report, para. 7.146). See also ibid., para. 241.

1%)hid., para. 39.

971hid., para. 33 (quoting Appellate Body Report, US — Oil Country Tubular Goods Sunset Reviews,
para. 188). (emphasis added by the European Communities omitted)

1%hid., para. 35.
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because panels would be entitled to examine all legal issues "afresh"%°

in every dispute. The
European Communities suggests that, in performing its treaty interpretation task under the DSU, the
Appellate Body seeks to ascertain the common intent of all WTO Members in relation to the
provisions of the covered agreements. For this reason, the Appellate Body's interpretation
"necessarily transcends the particular facts of one case, and is not confined to the Members who are
parties to a particular dispute."™® A rule whereby panels must follow Appellate Body findings on
legal questions would not prevent panels from departing from earlier decisions, provided there are
"cogent reasons™™* for doing so. In this dispute, however, such departure on the part of the Panel was
not justified, because it was grounded solely on the Panel's disagreement with previous Appellate
Body findings. While panelists might not always agree with the findings of the Appellate Body on
particular legal issues, the role of the Appellate Body is "to definitively settle such disagreements over
points of law"."'? Therefore, the Appellate Body should reaffirm that all panels are not only expected,
but are "obliged"** to follow its findings in relation to the issue of zeroing.

3. Japan
52. Japan agrees with Mexico that the Panel erred in finding that simple zeroing in periodic

reviews is not, as such, and as applied in the five periodic reviews at issue in this dispute, inconsistent
with Articles VI:1 and VI:2 of the GATT 1994 and Articles 2.1, 2.4, and 9.3 of the Anti-Dumping
Agreement. Japan requests the Appellate Body to reverse these findings, and to find, instead, that
simple zeroing in periodic reviews is, as such, and as applied in the five periodic reviews at issue in

this dispute, inconsistent with these provisions.

53. Japan charges the Panel with ignoring the "overarching principles” of the Anti-Dumping
Agreement, namely, that: "dumping” and "margins of dumping" are defined in relation to the
"product” as a whole; dumping determinations are made in respect of each exporter or foreign
producer; and the GATT 1994 and the Anti-Dumping Agreement are concerned with dumping that
causes or threatens to cause material injury to the domestic industry.*** Japan argues that Article VI:1
of the GATT 1994 and Article 2.1 of the Anti-Dumping Agreement define "dumping” and "margins of

dumping" in relation to a "product as a whole, and not to a sub-part of the product".*® Therefore,

%European Communities' third participant's submission, para. 42.

10bid., para. 46.

bid., para. 50.

"21hid., para. 55.

3hid., para. 56. (emphasis omitted)

1 Japan's third participant's submission, para. 26.

1hid., para. 36 (referring to Appellate Body Report, US — Zeroing (Japan), paras. 108-110, 115, and
189). (original emphasis)
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neither "dumping”, nor "margins of dumping"”, can be found to exist at the model-specific or
transaction-specific level. Japan recognizes that the words "product as a whole" do not appear in the
text of the Anti-Dumping Agreement. However, it is clear that the concepts of "dumping" and
"margins of dumping" relate to the pricing behaviour of exporters and foreign producers, and cannot

be established on an importer-specific basis."*°

While liability for payment of anti-dumping duties
may be calculated transaction-wise, the rate and amount of that payment, by virtue of Article 9.3 of
the Anti-Dumping Agreement, is limited to the margin of dumping calculated for the exporter or
foreign producer under Article 2. Japan further agrees with Mexico that "the obligation to levy anti-
dumping duties only if the dumped imports cause or threaten to cause material injury to the domestic
industry producing the like product ... cannot be fulfilled if the investigating authorities are free to

disregard some or most of the sales comparisons for an exporter."’

54, Turning to the contextual arguments developed by the Panel, Japan argues that the Panel
incorrectly found that the reference to the word "product” in Articles VI:6 and VII:3 of the
GATT 1994 should be read to suggest that the word "product™ in Article VI:1 may be interpreted on a
transaction-specific basis. Japan submits that the term "product™ in the context of Article V1.6 also
refers to the "product” "as a whole". Article VII:3, in turn, deals with customs valuation of goods,

"8 in text,

which is typically performed on a transaction-specific basis. The "significant differences
context, and object and purpose of Articles VI:1 and VII:3 of the GATT 1994 imply that the words
"product” and "products" have different meanings in these provisions. In addition, Japan argues that
the existence of prospective normal value systems provided for in Article 9.4(ii) of the Anti-Dumping
Agreement does not indicate that simple zeroing in periodic reviews is permitted. While
Acrticle 9.4(ii) permits the imposition and collection of dumping duties on the basis of a prospective
normal value, margins of dumping must still be established in accordance with Article 2, which

prohibits zeroing.™*

55. Japan further contests the Panel's conclusion that, absent zeroing, the W-T and W-W

comparison methodologies would yield "mathematically equivalent” results and points out that the

118See Japan's third participant's submission, para. 49. Japan finds contextual support for its arguments
in Article 6.10 of the Anti-Dumping Agreement.

bid., para.55 (quoting Mexico's appellant's submission, para. 42 ("la obligacién de percibir
derechos sélo si los importaciones que incurren en dumping causan 0 amenazan causar dafio a la rama de
produccion nacional que produce el producto similar ... tampoco puede cumplirse si las autoridades
investigadoras pueden libremente ignorar algunas o la mayoria de las comparaciones de ventas para un
exportador™)).

81hid., para. 71.

95ee ibid., para. 74.
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Appellate Body has “consistently rejected"*?°

the "mathematical equivalence" argument in past
appeals. Japan submits that, "all that the Panel has shown is that, in one set of circumstances, an
authority can 'permissibly" elect to develop methodologies that generate mathematical equivalence by
relying on identical time periods."*** According to Japan, "[t]here is nothing novel in this position
because the Appellate Body has already acknowledged that under certain conditions, equivalent

outcomes are possible."*??

Japan agrees with Mexico that "the United States' own anti-dumping
legislation provides for the use of ... differential time periods in the calculation of weighted average
normal values using the [W-W] methodology in investigations and the [W-T] methodology in
periodic reviews, thus ensuring that different outcomes will occur."? In addition, Japan maintains
that the W-T comparison methodology provided in the second sentence of Article 2.4.2 applies
exclusively to situations of targeted dumping, and cannot be determinative of the question of whether

simple zeroing in periodic reviews is permitted.

nl24

56. Japan submits that the "undesirable results the Panel considers would arise from a

"125 and are therefore

prohibition of zeroing fall under "neither text, context, object, nor purpose
irrelevant to the legal interpretation of the Anti-Dumping Agreement. Japan disagrees with the
concerns expressed by the Panel that a prohibition of simple zeroing in periodic reviews would create
a "competitive disincentive to engage in fair trade" among different importers.’® According to Japan,
authorities are not required to allocate anti-dumping duties evenly among all importers of a given
exporter's merchandise. However, any allocation of anti-dumping duties is subject to the requirement
under WTO law that the total amount of duties levied shall not exceed the exporter's margin of
dumping. Furthermore, Japan argues that a prohibition of simple zeroing in periodic reviews would
not, as the Panel found, expand the scope of periodic reviews and thus cause "administrative

inconvenience"*?’

to investigating authorities. Regardless of which interested party requests a
periodic review, it is the exporter that is required to provide data on all sales made to the United States
because importers do not have a "normal value".*”® Japan also argues that a prohibition of simple

zeroing in periodic reviews would not, as the Panel found, preclude anti-dumping duties from

20Japan's third participant's submission, para. 77 (referring to Appellate Body Report, US — Zeroing
(Japan), paras. 133-135; and Appellate Body Report, US — Softwood Lumber V (Article 21.5 — Canada),
paras. 97-100).

211bid., para. 90. (original emphasis)

2| jd.

23ee ibid., para. 85 and footnote 89 thereto. See also Mexico's appellant's submission, para. 83 and
footnotes 64 and 65 thereto.

1243apan's third participant's submission, para. 93 (quoting Panel Report, para. 7.146).

2bid., para. 94.

2%|hid., para. 95 (quoting Panel Report, para. 7.146).

271hid., para. 98 (quoting Panel Report, para. 7.146).

281hid., para. 99.
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removing the injurious effects of dumping. It is only by including all export transactions in a periodic
review that investigating authorities can levy dumping duties at a level no greater than that necessary

to remove the injurious effect of dumping.

57. Japan argues that the Panel erred in rejecting Mexico's claim that simple zeroing in periodic
reviews is inconsistent with Article 2.4 of the Anti-Dumping Agreement. Japan refers to previous
Appellate Body reports that have made it clear that the use of zeroing in periodic reviews is not
"impartial, even-handed, or unbiased" and is therefore inconsistent with the "fair comparison"

requirement contained in Article 2.4.**

58. Finally, Japan submits that the Panel's refusal to follow previous Appellate Body reports

n130

addressing "exactly the same measures and claims"" amounts to a failure to conduct an objective

assessment of the matter as required by Article 11 of the DSU. The adoption of Appellate Body

"131 and reflects a

reports by the DSB creates "legitimate expectations among WTO Members
clarification of all WTO Members' rights and obligations with respect to the matter addressed in those
reports. By setting aside adopted Appellate Body findings on the same matter, the Panel "d[id] not
bring the required degree of objectivity to its work, substituting its subjective assessment of the matter
for one that carries the approval of the DSB."*** In addition, Japan asserts that the Panel's assessment
of the matter compromised the objectives of the WTO dispute settlement system under Articles 3.2,
3.3, and 3.7 of the DSU, because it "introduce[d] uncertainty and unpredictability into the law,

nl33

disturbing the stability of the rules-based system"**®, and prevented the prompt resolution of this

dispute.
4, Thailand

59. Thailand agrees with Mexico that the Panel erred in finding that simple zeroing in periodic
reviews is not inconsistent with Articles VI:1 and VI:2 of the GATT 1994 and Articles 2.1, 2.4,
and 9.3 of the Anti-Dumping Agreement. Thailand also submits that the Panel's failure to follow
previous Appellate Body findings on the issue of zeroing raises systemic concerns in relation to the

functioning and credibility of the WTO dispute settlement system. Although strictly speaking not

129)apan's third participant's submission, paras. 108 and 109 (referring to Appellate Body Report, EC —
Bed Linen, para. 55; Appellate Body Report, US — Corrosion-Resistant Steel Sunset Review, para. 135;
Appellate Body Report, US — Softwood Lumber V (Article 21.5 — Canada), paras. 140-142; and Appellate Body
Report, US — Zeroing (Japan), para. 146).

01hid., para. 13.

Bbid., para. 15 (quoting Appellate Body Report, US — Shrimp (Article 21.5 — Malaysia), para. 108, in
turn quoting Appellate Body Report, Japan — Alcoholic Beverages Il, p. 14, DSR 1996:1, 97, at 108). (emphasis
added by Japan omitted)

321bid., para. 18.

331bid., para. 24.
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binding, previous Appellate Body findings "create legitimate expectations among WTO Members"**,
and therefore panels are "expected" to follow previous Appellate Body conclusions, "especially when
the issues are the same".**® Thailand emphasizes that a panel's failure to observe the hierarchy
between panels and the Appellate Body, especially where the Appellate Body has repeatedly decided
on the same issue, impairs the effective functioning of the WTO dispute settlement system, and
undermines its security and predictability. Moreover, if WTO Members cannot be reasonably
confident that the decisions of panels will be consistent with the jurisprudence of the Appellate Body,
they "will begin to see the dispute settlement process as requiring both panel and Appellate Body

n136

proceedings in order to obtain an objective assessment of the matter at issue. According to

Thailand, "[t]his will increase the costs of using the system and decrease the efficiency of the system

nl37

in promptly resolving disputes between Members and discourage participation by developing

country Members.**®

60. Thailand further argues that "[i]t is beyond dispute that the Appellate Body's rulings on
zeroing gave rise to legitimate expectations among Members."** According to Thailand, "[t]hese
legitimate expectations have been undermined by the recent panels that have declined to follow the
Appellate Body's jurisprudence, most notably the Panel in this case."**® Thailand submits that the
Appellate Body's findings on the zeroing issue "have been both clear and correct”, and urges the
Appellate Body to reverse the Panel's findings on zeroing and to "clarif[y] the importance to the
credibility of the WTO dispute settlement system that panels follow unambiguous Appellate Body
rulings."*

61. Thailand further notes that, in rejecting the Appellate Body's interpretation that the word
"product” in Article 2.1 of the Anti-Dumping Agreement refers to the product under investigation "as a
whole", and not to a specific transaction, the Panel failed to consider the broader ramifications of its
interpretation. Thailand points out that, with the exception of panels that have addressed the issue of
zeroing, panels that have considered the concept of dumping in other contexts have adopted the
interpretation that dumping must be defined in relation to a product, and not in relation to individual

transactions. Therefore, a departure from this interpretation would affect Members' obligations in

B34Thailand's third participant's submission, para. 13 (quoting Appellate Body Report, Japan —
Alcoholic Beverages I, p. 14, DSR 1996:1, 97, at 108).

351bid. (quoting Appellate Body Report, US — Qil Country Tubular Goods Sunset Reviews, para. 188).

%1bid., para. 15. (original emphasis)

bid.

See ibid.

39bid., para. 16.

“O1bid.

“Ubid., para. 17.
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relation to other stages of dumping proceedings, such as the initiation phase, injury determination, and
the imposition of anti-dumping duties. Thailand argues that systemic concerns call for an
interpretation pursuant to which dumping is uniformly defined in relation to a product in all stages of

anti-dumping proceedings.

62. Thailand adds that, until a WTO panel or the Appellate Body decides that WTO Members
must use the same weighted average normal value in W-W and W-T comparisons in original
investigations, the targeted dumping provision in the second sentence of Article 2.4.2 of the Anti-

II142

Dumping Agreement "is simply not relevant to the issue of whether zeroing is permissible"*, and

that, therefore, the "mathematical equivalence" argument does not hold.

63. Thailand also maintains that the second sentence of Article 2.4.2 is neither at issue in this
dispute, nor determinative of whether simple zeroing in periodic reviews is consistent with
Articles 2.1 and 9.3 of the Anti-Dumping Agreement. Thailand also dismisses the Panel's suggestion
that a prohibition of zeroing would expand the scope of periodic reviews, because, in USDOC
periodic review proceedings, including those at issue in this dispute, "exporters are already required
to 'submit information pertaining to all of their export transactions rather than those pertaining to the

importer requesting the review."'

64. Finally, Thailand rejects the Panel's assumption that, "even if some transactions are not
dumped, the domestic industry is injured by the dumped imports."*** According to Thailand, "this
simply begs the question of the basis on which the determination of injury was made."*** If the
determination of injury were made only on the basis of the effects of individual transactions, the
Panel's position might have some merit. However, the volume of dumped imports, for the purpose of
determining injury, includes both "dumped" and "non-dumped" transactions.**® In these
circumstances, according to Thailand, "it makes no sense to distinguish between the injurious effects

of individual transactions."**’

Y2Thailand's third participant's submission, para. 35.

“31bid., para. 36 (referring to Panel Report, para. 7.146).

“bid., para. 37 (referring to Panel Report, para. 7.147).

“hid.

1463ee ibid. (referring to Panel Report, EC — Bed Linen, paras. 6.135-6.142).
“1bid., para. 37.
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1. Issues Raised in This Appeal
65. The following issues are raised in this appeal:

(@) whether the Panel erred in finding that "simple zeroing in periodic reviews" is not,
as such, inconsistent with Articles VI:1 and VI:2 of the GATT 1994 and Articles 2.1
and 9.3 of the Anti-Dumping Agreement;

(b) whether the Panel erred in finding that the United States Department of Commerce
(the "USDOC™) did not act inconsistently with Articles VI:1 and VI:2 of the
GATT 1994 and Articles 2.1 and 9.3 of the Anti-Dumping Agreement by using

simple zeroing in the five periodic reviews at issue in this dispute;

(©) whether the Panel erred in finding that "simple zeroing in periodic reviews" is not,
as such, inconsistent with Article 2.4 of the Anti-Dumping Agreement and,
consequently, in finding that the USDOC did not act inconsistently with that

provision in the five periodic reviews at issue in this dispute; and

(d) whether the Panel failed to fulfil its obligations under Article 11 of the DSU by
making findings that contradict those in previous Appellate Body reports adopted by

the DSB.
V. Introduction
66. The issue of "zeroing" has been raised on appeal on numerous occasions in different contexts.

The Appellate Body has examined the WTO-consistency of the zeroing methodology in original
investigations, periodic reviews*®, new shipper reviews'*®, and sunset reviews.’® In each context, the

Appellate Body has held that zeroing is inconsistent with the relevant provisions of the GATT 1994

“8The term "periodic review" applies to the "periodic review of amount of anti-dumping duty" under
Section 751(a) of the United States Tariff Act of 1930 (the "Tariff Act"). That provision requires the USDOC to
review and determine the final liability for anti-dumping duty at least once during each 12-month period
beginning on the anniversary of the date of publication of an anti-dumping duty order, if a request for such a
review has been received. However, in the case of the first assessment proceeding following the issuance of the
Notice of Antidumping Duty Order, the period of time may extend up to 18 months in order to cover all entries
that may have been subject to provisional measures.

Y“The term "new shipper review" applies to the review to establish an individual weighted average
dumping margin for the exporter or foreign producer under Section 751(a)(2)(B) of the Tariff Act. That
provision requires the USDOC to review and determine the individual dumping margin for an exporter or
foreign producer that did not export the product at issue during the original period of investigation.

0The term “sunset review" applies to the review of an anti-dumping duty order at the end of five
years, as required by Section 751(c) of the Tariff Act. That provision requires the USDOC to conduct a review,
five years after the date of publication of an anti-dumping duty order, to determine whether revocation of the
anti-dumping duty order would be likely to lead to continuation or recurrence of dumping and of material injury.
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and the Anti-Dumping Agreement. More specifically, the Appellate Body has found zeroing to be
inconsistent with Article 2.4.2 of the Anti-Dumping Agreement in the original investigations in five
disputes.”™ The Appellate Body has also found zeroing in periodic reviews to be inconsistent with
Article VI:2 of the GATT 1994 and Article 9.3 of the Anti-Dumping Agreement in two disputes.™
In one of those disputes, the Appellate Body further found zeroing in new shipper reviews to be
inconsistent with Article 9.5 of the Anti-Dumping Agreement.’®* Moreover, in that same dispute, the
Appellate Body found that the United States had acted inconsistently with Article 11 of the Anti-
Dumping Agreement because it relied on margins of dumping calculated in previous proceedings in

using zeroing in two sunset review determinations.™*

67. Before the Panel, Mexico distinguished between two types of zeroing: "model zeroing in
investigations™ and "simple zeroing in periodic reviews". By "model zeroing in investigations",
Mexico meant the method under which the USDOC, in original investigations, makes a weighted
average-to-weighted average ("W-W") comparison of export price and normal value for each "model"
of the product under investigation, and disregards the amount by which the weighted average export
price exceeds the weighted average normal value for any model, when aggregating the results of
model-specific comparisons to calculate a weighted average margin of dumping for the exporter or

> investigated.™™® By "simple zeroing in periodic reviews", Mexico meant the

foreign producer
method under which the USDOC, in periodic reviews for assessment of final liability for payment of
anti-dumping duties, compares the prices of individual export transactions against monthly weighted

average normal values, and disregards the amount by which the export price exceeds the monthly

1Slgee Appellate Body Report, EC — Bed Linen, para. 66; Appellate Body Report, US — Softwood
Lumber V, para. 117; Appellate Body Report, US — Softwood Lumber V (Article 21.5 — Canada), para. 124;
Appellate Body Report, US — Zeroing (Japan), para. 138; and Appellate Body Report, US — Zeroing (EC),
para. 222. In addition, we note that model zeroing in original investigations has been found to be inconsistent
with Article 2.4.2 of the Anti-Dumping Agreement by all panels that have examined that practice, including the
panels in EC — Bed Linen, EC — Tube or Pipe Fittings, US — Softwood Lumber V, US — Zeroing (EC),
US - Zeroing (Japan), and US — Shrimp (Ecuador), as well as the Panel in this dispute. (See Panel Report,
paras. 7.55, 7.61, and 8.1(a))

525ee Appellate Body Report, US — Zeroing (EC), paras. 132-135; and Appellate Body Report, US —
Zeroing (Japan), para. 166.

1535ee Appellate Body Report, US — Zeroing (Japan), paras. 165 and 166.

>See ibid., paras. 185 and 186. In US — Corrosion-Resistant Steel Sunset Review, the Appellate Body
stated that it saw "no obligation under Article 11.3 [of the Anti-Dumping Agreement] for investigating
authorities to calculate or rely on dumping margins in determining the likelihood of continuation or recurrence
of dumping". (Appellate Body Report, US — Corrosion-Resistant Steel Sunset Review, para. 127) However, if
the investigating authorities choose to rely on dumping margins in making their likelihood determination in a
sunset review, "the calculation of these margins must conform to the disciplines of Article 2.4." (Ibid.) The
Appellate Body was, however, unable to complete the analysis and rule on the use of zeroing in that particular
case because it did not have a sufficient factual basis to do so. (See Ibid., paras. 133-138) See also Appellate
Body Report, US — Zeroing (Japan), paras. 165 and 166.

¥In our discussion, we hereinafter use the term “exporter(s)" to refer to exporter(s) and/or foreign
producer(s).

1%%See Panel Report, paras. 7.7-7.9.
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weighted average normal value for each model, when aggregating the results of the comparisons to
calculate the margin of dumping for the exporter and the duty assessment rate for the importer

concerned.™’

68. The Panel agreed with Mexico that "model zeroing in investigations" is, as such, inconsistent
with Article 2.4.2 of the Anti-Dumping Agreement.’*® As a result, the Panel found that the USDOC
also acted inconsistently with Article 2.4.2 by applying model zeroing in the original anti-dumping
investigation at issue in this dispute.”®® The Panel, however, rejected Mexico's claim that "simple
zeroing in periodic reviews" is, as such, inconsistent with Articles VI:1 and V1.2 of the GATT 1994
and Articles 2.1, 2.4, and 9.3 of the Anti-Dumping Agreement.'®® As a result, the Panel found that the
USDOC did not act inconsistently with those provisions by using simple zeroing in the five periodic

161

reviews at issue in this dispute. In reaching this conclusion, the Panel disagreed with the

jurisprudence and conclusions of the Appellate Body in US — Zeroing (EC) and US — Zeroing (Japan).

69. Mexico appeals the Panel's findings regarding the WTO-consistency of simple zeroing in
periodic reviews and requests the Appellate Body to find, instead, that simple zeroing in periodic
reviews is inconsistent with Articles VI:1 and V1.2 of the GATT 1994 and Articles 2.1, 2.4, and 9.3 of
the Anti-Dumping Agreement. In addition, Mexico claims that the Panel acted inconsistently with its

nl62

obligations under Article 11 of the DSU by making findings that "directly contradict"* those in

adopted Appellate Body reports.

70. By contrast, the United States asserts that the Appellate Body should dismiss Mexico's
appeal. The United States requests the Appellate Body to uphold the Panel's finding that simple
zeroing in periodic reviews is allowed under Articles VI:1 and VI:2 of the GATT 1994 and
Acrticles 2.1, 2.4, and 9.3 of the Anti-Dumping Agreement, because it is a permissible interpretation of

these provisions in accordance with Article 17.6(ii) of the Anti-Dumping Agreement.

>7See Panel Report, paras. 7.7-7.9 and 7.99.

Y81bid., para. 8.1(a). However, the Panel did not recommend to the DSB that it request the United
States to bring its model zeroing procedures into conformity with its obligations under the Anti-Dumping
Agreement and Avrticle VI of the GATT 1994 because of its earlier finding that the United States had abandoned
that practice as from 22 February 2007. (lbid., para. 7.45) The Panel explained that it "fail[ed] to see what
purpose would be served by a recommendation relating to a measure that no longer exists."” (Ibid., para. 7.50)

9bid., para. 8.1(b); USDOC, Notice of Final Determination of Sales at Less Than Fair Value:
Stainless Steel Sheet and Strip in Coils from Mexico, United States Federal Register, VVol. 64, No. 109 (8 June
1999) 30790, subsequently amended as Notice of Amended Final Determination of Sales at Less Than Fair
Value and Antidumping Duty Order: Stainless Steel Sheet and Strip in Coils from Mexico, United States
Federal Register, Vol. 64, No. 143 (27 July 1999) 40560 (Exhibit MEX-5.A submitted by Mexico to the Panel).

1%%panel Report, para. 8.1(c).

%11hid., para. 8.1(d). The five periodic reviews challenged by Mexico are listed in Exhibits MEX-5.B
through MEX-5.F submitted by Mexico to the Panel; further details may be found in Panel Report, para. 2.2.

1%2Notification of an Appeal by Mexico, WT/DS344/7 (attached as Annex | to this Report), para. 4
("contradicen directamente").
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A The United States' System for the Imposition and Assessment of Anti-dumping Duties

71. Before addressing the issues raised by the participants in this appeal, we consider it useful to
provide a brief overview of the United States' system for the imposition and assessment of anti-
dumping duties. This overview is based on the explanations provided by the participants in their
written submissions and at the oral hearing in the course of these appellate proceedings.

72. The first stage of the system is the original investigation for the imposition of anti-dumping
duties. The USDOC conducts an investigation to determine whether dumping by an exporter
occurred during the period of investigation. This is done by calculating an "overall weighted average
dumping margin for each foreign producer/exporter investigated".*** This determination is published
in a Notice of Final Determination of Sales at Less Than Fair Value. The USDOC communicates its
determination of the existence and level of dumping to the United States International Trade
Commission (the "USITC"). The USITC conducts an investigation to determine whether the relevant
United States industry is materially injured or threatened with material injury by reason of the dumped
imports. If the USDOC finds that dumping existed during the period of investigation, and the USITC
finds that the domestic industry was materially injured, or threatened with material injury, by reason
of dumped imports, the USDOC issues a Notice of Antidumping Duty Order and imposes an

"estimated anti-dumping duty deposit rate"'®*

(also referred to as a "cash deposit rate"), equivalent to
the "overall weighted average dumping margin”, for each exporter individually examined. In
addition, the Notice of Antidumping Duty Order sets out an “all-others" rate applicable to exporters

that were not individually examined.

73. In order to determine the existence of dumping and the "overall weighted average dumping
margin" for each exporter investigated, the USDOC normally uses the W-W comparison methodology
under which the weighted average normal value is compared with the weighted average export

price.’®

In doing so, the USDOC takes into consideration all of the export transactions of each
exporter investigated. The Panel found, as a factual matter, that "the United States [had] abandoned
the practice of model zeroing in investigations as from 22 February 2007".'® In other words, the
USDOC currently takes into account the results of all model-specific comparisons, regardless of

whether the weighted average export price is above or below the weighted average normal value for

183United States' appellee's submission, para. 16.

%%1bid., para. 17.

%The United States stated at the oral hearing that, in investigations, it "almost universally" uses the
W-W comparison methodology and that it rarely uses the transaction-to-transaction (“T-T") comparison
methodology, because the latter methodology is a "very burdensome procedure™ and is appropriate only in
limited circumstances.

1%65ee Panel Report, para. 7.50. This was also confirmed by the United States at the oral hearing.
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each model. If the "overall weighted average dumping margin" for a particular exporter thus
calculated is zero, or below de minimis levels, that exporter is not found to be dumping and the
investigation is terminated in relation to it. On the other hand, if the "overall weighted average
dumping margin"” is above de minimis levels, the exporter is found to be dumping, and the entire
volume of sales made by that exporter is considered to be "dumped imports" for purposes of the injury

determination.'®’

74. The second stage of the United States' system is the assessment of the final liability for anti-
dumping duties. For assessing anti-dumping duties, the United States follows a "retrospective"
assessment system under which final liability for anti-dumping duties is determined after the
merchandise is imported. Under this system, the United States initially collects cash deposits at the
time of each entry of the subject merchandise at the estimated anti-dumping duty deposit rate of the
relevant exporter. Subsequently, once a year, during the anniversary month of the anti-dumping duty
order, interested parties—including importers, domestic interested parties, foreign producers, and
exporters®—may request the USDOC to conduct a periodic review to determine the final amount of
anti-dumping duties owed on entries that occurred during the previous year. If a request for a periodic
review is made by any party, the USDOC will review all sales made by the relevant exporter in order
to calculate a going-forward cash deposit rate that will apply to all future entries of the subject
merchandise from that exporter. Simultaneously, the USDOC will calculate a duty assessment rate
applicable to each importer that imports from that exporter and determine the final liability for
payment of anti-dumping duties by that importer on the basis of its duty assessment rate. If no
periodic review is requested, the cash deposits made on entries during the previous year are

automatically assessed as the final duties.

75. In a periodic review, the USDOC determines the final liability for anti-dumping duties of an
individual importer—that is, the duty assessment rate applicable to that importer—on the basis of a
methodology that compares monthly weighted average normal value with prices of individual export
transactions.’®® Under this methodology, the product under consideration is broken down into models,
and a monthly weighted average normal value is determined for each model.*” When comparing the
monthly weighted average normal value with the price of each individual export transaction, the

USDOC considers the amount by which the normal value exceeds the export price to be the "dumping

®"United States' response to questioning at the oral hearing.

1%85ee Panel Report, footnote 74 to para. 7.98. See also United States' appellee's submission, para. 21;
and USDOC Regulations, Section 351.213(b).

1%9See supra, para.67. See also USDOC Regulations, Section 351.414(c)(2); and USDOC
Antidumping Manual, chapter 6, p. 7.

1%See Panel Report, para. 7.99.
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' If, however, the export price exceeds the normal value, the

margin” for that export transaction."’
USDOC considers the "dumping margin™ for that export transaction to be zero. For each importer,
the USDOC expresses the total of the "dumping margins" as a percentage of the total entered value of
its imports of the subject merchandise from the relevant exporter, including the value of those
transactions for which the dumping margin was considered to be zero.'” This percentage becomes
the "duty assessment rate" for that importer, and it is applied to the total entered value of its imports
from the relevant exporter during the period reviewed in order to determine the final anti-dumping
liability of that importer. The same zeroing methodology is also applied to determine the going-
forward cash deposit rate for all future entries of the subject merchandise from the exporter

concerned.

B. Standard of Review: Article 11 of the DSU and Article 17.6 of the Anti-Dumping
Agreement

76. Before turning to the issues raised on appeal, we recall that the standard of review applicable
to disputes under the Anti-Dumping Agreement is set out in both Article 11 of the DSU and
Article 17.6 of the Anti-Dumping Agreement.*’”®

Acrticle 17.6(ii) provides that:

As regards issues of legal interpretation,

[a] panel shall interpret the relevant provisions of the Agreement in
accordance with customary rules of interpretation of public
international law. Where the panel finds that a relevant provision of
the Agreement admits of more than one permissible interpretation,
the panel shall find the authorities' measure to be in conformity with
the Agreement if it rests upon one of those permissible
interpretations.

The Appellate Body has noted that the customary rules of interpretation of public international law as
codified in Articles 31 and 32 of the Vienna Convention apply to the interpretation of the Anti-
Dumping Agreement.'™

Avrticle 17.6(ii):

The Appellate Body has recognized that the second sentence of

"15ee Tariff Act, Section 751(a)(2)(A)(ii).

125ee USDOC Regulations, Section 351.212(b)(1). See also Panel Report, para. 7.99: "The numerator
for the importer-specific assessment rate reflects the results of comparisons where the normal value exceeds the
export price within the universe of the imports made by that particular importer, and the denominator is the total
value of all imports by the importer."

135ee Appellate Body Report, US — Hot-Rolled Steel, para. 62.

74See ibid., para. 59; Appellate Body Report, EC — Bed Linen (Article 21.5 — India), para. 118; and
Appellate Body Report, US — Softwood Lumber V, para. 116.
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... presupposes that application of the rules of treaty interpretation in
Avrticles 31 and 32 of the Vienna Convention could give rise to, at
least, two interpretations of some provisions of the Anti-Dumping
Agreement, which, under that Convention, would both be
"permissible interpretations”. In that event, a measure is deemed to
be in conformity with the Anti-Dumping Agreement "if it rests upon
one of those permissible interpretations." " (original emphasis)

In our analysis, we therefore bear in mind that there could be more than one permissible interpretation

of a provision of the Anti-Dumping Agreement.
V. Simple Zeroing, As Such, in Periodic Reviews

77. The Panel found that "simple zeroing in periodic reviews" is not, as such, inconsistent with
Articles VI:1 and VI:2 of the GATT 1994 and Articles 2.1 and 9.3 of the Anti-Dumping Agreement.'’
The Panel reasoned that Articles VI:1 and VI:2 of the GATT 1994 and Article 2.1 of the Anti-
Dumping Agreement do not "compel a definition of ‘dumping’ based on an aggregation of all export

transactions"*’’

and that those provisions do not "exclude an interpretation that allows the concept of
dumping to exist on a transaction-specific basis".'”® The Panel further reasoned that anti-dumping
duties are paid by importers and that, therefore, the importer- or transaction-specific character of the
payment of anti-dumping duties must be taken into consideration in interpreting Article 9.3 of the
Anti-Dumping Agreement.'”® The Panel emphasized that "an importer does not incur liability for the
payment of anti-dumping duties on the basis of the totality of exports made by an exporter"*®° and that
Acrticles 9.3.1 and 9.3.2 must be interpreted in this light "because the former concerns the calculation
of the final liability of individual importers (in the case of a retrospective system), and the latter the
refund of duties paid in excess of the margin of dumping of individual importers (in the case of a

prospective system).""

For the Panel, "[t]he fact that final duties or refunds in duty assessment
proceedings are calculated for individual importers ... leads to the conclusion that Article 9.3 does not
exclude an importer and import-specific calculation [of margin of dumping], and does not necessarily
require a calculation on the basis of all sales made by an exporter."® The Panel considered that "the

fact that other importers do not dump, or dump at a lower margin, does not affect the liability of an

15 Appellate Body Report, US — Hot-Rolled Steel, para. 59.

7%panel Report, paras. 7.143 and 8.1(c).

Y\bid., para. 7.117.

8bid., para. 7.119.

See ibid., para. 7.124.

80hid., para. 7.126.

811hid. (original underlining) The Anti-Dumping Agreement gives WTO Members the discretion to
assess du}figs either retrospectively or prospectively.

Ibid.
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importer who imports at dumped prices".*®** The Panel expressed its concern that, "[i]f ... the
authorities have to take into account the export prices paid by other importers importing from the
same exporter or foreign producer, ... importers with high margins of dumping would be favoured at
the expense of importers who do not dump or who dump at a lower margin."*** In essence, the Panel
adopted an importer- and transaction-specific approach to the concepts of "dumping"” and "margin of
dumping" and concluded that simple zeroing in periodic reviews is not, as such, inconsistent with
Articles VI:1 and VI:2 of the GATT 1994 and Articles 2.1 and 9.3 of the Anti-Dumping Agreement.*®

78. Mexico challenges this legal interpretation by the Panel. Mexico argues that, once the
investigating authorities define the product under consideration, the scope of that definition
determines the scope of the authorities' dumping determination. Therefore, dumping cannot exist in
relation to a specific type, model, or category of the product under consideration, "or in relation to
individual import transactions".'® Instead, in any anti-dumping proceeding—including periodic
reviews under Article 9.3 of the Anti-Dumping Agreement—"the margin of dumping must be
calculated in respect of the individual exporters or foreign producers subject to such proceeding and

for the product under consideration taken as a whole"®’

, Without disregarding any export transaction.
According to Mexico, this interpretation is consistent with the "necessary relationship"*®® between
dumping and injury, and with the fact that the purpose of anti-dumping duties is to offset dumping
and injury to the domestic industry caused by exporters. Mexico emphasizes that the Panel's analysis
is based on the erroneous assumption that importers have margins of dumping and that such margins
can be calculated for each individual transaction. According to Mexico, "[iJmporters may, of course,
purchase products that are priced below normal value ... but there is no such thing under the WTO

agreements as 'importers with high margins of dumping™".*®

79. Chile, the European Communities, Japan, and Thailand support Mexico's appeal and submit
that the Appellate Body should find that simple zeroing in periodic reviews is, as such, inconsistent
with Articles VI:1 and VI:2 of the GATT 1994 and Articles 2.1 and 9.3 of the Anti-Dumping

'83panel Report, para. 7.131.

841bid., para. 7.146.

8bid., para. 8.1(c).

18Mexico's appellant's submission, para. 31 ("o en relacién con transacciones individuales de
importacion™). (emphasis added)

¥71bid. ("el margen de dumping debe calcularse con respecto a los exportadores individuales y
productores extranjeros sujetos a dicho procedimiento y para el producto objeto a consideracion tomado en su
conjunto™) (referring to Appellate Body Report, US — Zeroing (Japan), para. 156).

%81bid., para. 46 ("relacion necesaria").

8bid., para. 77 ("Desde luego que los importadores pueden comprar productos cuyo precio es menor
que el valor normal ... . Sin embargo, en los Acuerdos de la OMC no existen conceptos tales como ‘los
importadores con altos margenes de dumping'").
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Agreement.'*

The thrust of their arguments is that these provisions establish a requirement that
"dumping" and "margins of dumping" be established by reference to a product under consideration as
a whole and to individual exporters, and not in relation to specific models or subsets of low-priced
transactions. They also argue that there must be a consistent treatment of dumping and margins of
dumping for all purposes and stages of anti-dumping proceedings, including injury determinations, as

these terms have the same meaning throughout the Anti-Dumping Agreement.

80. By contrast, the United States argues that the findings of the Panel should be upheld.
According to the United States, Article VI of the GATT 1994 and Article 2.1 of the Anti-Dumping
Agreement do not require that margins of dumping necessarily be established on an aggregate basis
for the "product as a whole".** Rather, for the United States, "dumping" can be found to exist each
time that a weighted average normal value exceeds the export price in a particular export transaction,
and "margins of dumping" can be calculated for individual import transactions.'®> The United States
argues that Article 9.3 deals with only transaction-specific comparisons, and that it does not require
the aggregation of the results of such comparisons in order to determine a margin of dumping for the
relevant exporter. The United States submits that, once an anti-dumping investigation has been
completed and an anti-dumping duty has been imposed, in all systems, "the focus in the duty
assessment phase then shifts to individual import transactions"*®®, because duties are assessed on
individual import transactions. Thus, under its retrospective assessment system, final liability for
payment of anti-dumping duties by each importer is determined on the basis of a comparison of a
contemporaneous monthly weighted average normal value with the export price in each individual
import transaction. At the oral hearing, the United States acknowledged that the USDOC aggregates
the results of transaction-specific comparisons in periodic reviews, but explained that such
aggregation is not done for the purpose of establishing a margin of dumping under Article 9.3.
Rather, it is done in order to determine the going-forward cash deposit rate for future entries of the
subject merchandise from a given exporter and, for the sake of practical convenience, to determine the
importer-specific duty assessment rate applicable to all sales made to a particular importer. The
United States further explained that, under its retrospective assessment system, neither the cash
deposit rate of an exporter, nor the duty assessment rate of an importer, constitutes a "margin of
dumping" within the meaning of Article 9.3 of the Anti-Dumping Agreement. Under its system, the
"dumping margin" calculated for each individual import transaction is the "margin of dumping”

envisaged under Article 9.3 of the Anti-Dumping Agreement. According to the United States, there

%0Chile's third participant's submission, p. 2; European Communities' third participant's submission,
para. 69; Japan's third participant's submission, para 110; Thailand's third participant's submission, para. 38.

BlUnited States' appellee's submission, para. 50.

%2United States' response to questioning at the oral hearing.

%3United States' appellee's submission, para. 85.
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can be multiple "margins of dumping" for each importer. Moreover, at the oral hearing, the United
States suggested that the terms "dumping" and "dumping margin™ may have different meanings in
different parts of the Anti-Dumping Agreement, and that a major flaw in previous Appellate Body
jurisprudence is the interpretation that these terms have the same unitary meaning throughout the

Anti-Dumping Agreement.*®*

81. The United States finds contextual support for its position in the text of Article VI:1 of the
GATT 1994. Since this Article uses the plural "products™ when it refers to "injurious dumping" and
the singular "product” when it refers to "dumping", it suggests that dumping can be found at the level
of individual export transactions.®> The United States points out that, in the context of the GATT,
the concept of dumping has historically been understood to be applicable at the level of individual

export transactions.*®®

82. In our view, the reasoning of the Panel and the arguments advanced in this appeal raise,
in essence, three questions for our consideration. First, are the terms "dumping” and "margin of
dumping™ exporter- or importer-related concepts for the purpose of Article 9.3 of the Anti-Dumping
Agreement? Secondly, can "dumping" and "margin of dumping" be found to exist at the transaction-
and importer-specific level for the purpose of Article 9.3 of the Anti-Dumping Agreement? Thirdly, in
duty assessment proceedings under Article 9.3 of the Anti-Dumping Agreement, is it permissible to
disregard the amount by which the export price exceeds the normal value in any export transaction?

We examine these questions in turn below, recognizing that they are interconnected.
A. Are "Dumping" and "Margin of Dumping" Exporter- or Importer-related Concepts?

83. We begin with an examination of the concepts of "dumping" and "margin of dumping”
under Article VI of the GATT 1994 and the Anti-Dumping Agreement. "Dumping” is defined in
Article VI:1 of the GATT 1994 as occurring when a product of one country is introduced into the
commerce of another country at less than its normal value. Article VI:1 further states that dumping is
to be "condemned" if it causes or threatens to cause material injury to the domestic industry producing
a like product. In turn, Article VI:2 lays down that, "[i]n order to offset or prevent dumping, a
Member may levy on any dumped product an anti-dumping duty not greater in amount than the
margin of dumping in respect of such product.” Article VI:6(a) also stipulates that no anti-dumping

duty shall be levied unless the importing Member "determines that the effect of the dumping ... is such

%4United States' response to questioning at the oral hearing.
1%5gee United States' appellee's submission, para. 52.
1%gee ibid., para. 58.
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as to cause or threaten material injury to an established domestic industry, or is such as to retard

materially the establishment of a domestic industry."

84. This definition of "dumping" is carried over into the Anti-Dumping Agreement by Article 2.1,
which states that a product is to be considered as being "dumped" if the "export price" of the product
"exported" from one country to another is less than the comparable price for the "like" product when
destined for consumption in the "exporting" country. Furthermore, and significantly, the opening
phrase of Article 2.1—"For the purpose of this Agreement"—makes it clear that this definition of

"dumping" applies throughout the Anti-Dumping Agreement.'*’

85. The term "margin of dumping" is defined in Article VI:2 of the GATT 1994 as the difference
between the "export price” and the "normal value™ (that is, "the domestic price" of the like product in
the exporting country) determined in accordance with Article VI:1. Article VI:2 further clarifies that
the "margin of dumping" is in respect of the dumped "product”. The "margin of dumping"” thus
measures the "degree"—as used in Article5.1 of the Anti-Dumping Agreement—or the
"magnitude"—as used in Avrticle 3.4 of the Anti-Dumping Agreement—of dumping.’®® As the
"margin of dumping" is only a measure of dumping, it also has the same meaning throughout the Anti-
Dumping Agreement by virtue of Article 2.1.

86. The elements of the definition of "dumping" contained in Article VI:1 of the GATT 1994 and
Article 2.1 of the Anti-Dumping Agreement—namely, that "dumping" occurs when a product is
"introduced into the commerce of another country" at an "export price" that is less than the

"comparable price for the like product in the exporting country"*

—suggest to us that Article VI:1 of
the GATT 1994 and Article 2.1 of the Anti-Dumping Agreement address the pricing practice of an
exporter. Article 2.2 of the Anti-Dumping Agreement as well as Article VI:1(b) of the GATT 1994
also point in the same direction because they indicate that, if sales of the like product in the domestic
market of the exporting country do not permit a proper comparison, the comparison may be made
with the price at which the product is exported to an appropriate third country. Similarly, Article 2.3
of the Anti-Dumping Agreement allows the "export price” to be constructed in cases where it appears

to the authorities that the export price is unreliable.

87. The context found in various other provisions of the Anti-Dumping Agreement confirms that
"dumping” and "margin of dumping" are exporter-specific concepts. Aurticles 5.2(ii), 6.1.1, and 6.7

indicate that the focus of an anti-dumping investigation to determine the existence and degree of

97see Appellate Body Report, US — Zeroing (Japan), para. 109.
1%83ee ibid., para. 110.
199Emphasis added.



WT/DS344/AB/R
Page 40

dumping is the known exporters of the product under investigation. Furthermore, Article 5.8 provides
that there shall be "immediate termination” of an anti-dumping investigation against an exporter
where the authorities determine that the margin of dumping of that exporter is de minimis, that is, if
the margin is less than 2 per cent, expressed as a percentage of the export price. A plain reading of
Article 5.8 indicates that the term "margin of dumping" as used in that provision refers to a single
margin established for each exporter by aggregation of its export transactions. The same Article
provides that, if the volume of exports originating from an exporting country is "negligible"
according to the criteria stated therein, the anti-dumping investigation against that country must be

terminated.

88. Articles 6.10 and 9.5 of the Anti-Dumping Agreement also reveal that "dumping” and
"margin of dumping" are exporter-specific concepts. Thus, the first sentence of Article 6.10 requires,
"as a rule", that authorities determine "an individual margin of dumping for each known exporter or
producer concerned of the product under investigation".*® Similar language appears in Article 6.10.2,
which provides that, in cases where the authorities have limited their examination in accordance with
Article 6.10, "they shall nevertheless determine an individual margin of dumping for any exporter or
producer not initially selected who submits the necessary information in time for that information to
be considered during the course of the investigation™. Likewise, Article 9.5, dealing with new shipper
reviews, requires the authorities to determine an individual margin of dumping for any exporter that

had not exported the product during the period of investigation.

89. There is nothing in Articles 5.8, 6.10, and 9.5 of the Anti-Dumping Agreement to suggest
that it is permissible to interpret the term "margin of dumping" under those provisions as referring to
multiple "dumping margins" occurring at the level of individual importers. Instead, these provisions
reinforce the notion that a single margin of dumping is to be established for each individual exporter

investigated.

90. Other provisions of the Anti-Dumping Agreement also confirm that "dumping™ and "margin of
dumping™ are exporter-specific concepts. Article 8.1 refers to the "receipt of satisfactory voluntary

undertakings from any exporter to revise its prices or to cease exports to the area in question at

20\/e recall that, in accordance with the rules of treaty interpretation codified in Article 33(3) of the
Vienna Convention, the terms of a treaty authenticated in more than one language "are presumed to have the
same meaning in each authentic text". It follows that the treaty interpreter should seek the meaning that gives
effect, simultaneously, to the terms of the treaty as they are used in each authentic language. We find support
for our reading in the French version of Article 6.10 of the Anti-Dumping Agreement, which requires the
determination of "une marge de dumping individuelle", that is, "one" single margin of dumping, for "each
exporter” for "the product” under investigation. Similarly, the Spanish version requires the determination of a
single margin (el margen") for each exporter, not multiple margins ("margenes").
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dumped prices so that the authorities are satisfied that the injurious effect of the dumping is

eliminated."*

Article 8.2 enjoins that price undertakings "shall not be sought or accepted from
exporters unless the authorities of the importing country have made a preliminary affirmative
determination of dumping and injury caused by such dumping.” *® In addition, Article 8.5 indicates
that "[p]rice undertakings may be suggested by the authorities of the importing Member, but no
exporter shall be forced to enter into such undertakings." **® Atrticle 8.1 further requires that, when
price undertakings are taken, price increases thereunder shall not be higher than necessary to eliminate
the margin of dumping. Since price undertakings are taken from individual exporters, this also shows

that the margin of dumping is related to individual exporters.

91. We further note that Article 9.4 and subparagraph (i) of the Anti-Dumping Agreement lays
down that, "[w]hen the authorities have limited their examination in accordance with the second
sentence of paragraph 10 of Article 6, any anti-dumping duty applied to imports from exporters or
producers not included in the examination shall not exceed ... the weighted average dumping margin
established with respect to the selected exporters or producers".”* Where the liability for payment of
anti-dumping duties is calculated on the basis of a prospective normal value, Article 9.4(ii) specifies
that any anti-dumping duty applied to such imports shall not exceed "the difference between the
weighted average normal value of the selected exporters or producers and the export prices of

exporters or producers not individually examined."?*

92. We note, moreover, that Article VI of the GATT 1994 and the Anti-Dumping Agreement deal
not with dumping per se, but with dumping that causes or threatens to cause material injury to the
domestic industry producing a "like" product.?® Indeed, the very purpose of an anti-dumping duty, at
a level not higher than the margin of dumping of each exporter, is to counteract the injury caused to
the domestic industry by dumping. Article 3.1 of the Anti-Dumping Agreement stipulates that a
determination of injury shall be based on an objective examination of both the volume of the dumped
imports and the effect of the dumped imports on prices in the domestic market for like products, and

of the consequent impact of the dumped imports on domestic producers of such like products.

2 mphasis added.

22Emphasis added.

23Emphasis added.

24Emphasis added.

2Emphasis added.

2|n this regard, Article VI:1 of the GATT 1994 itself states that dumping "is to be condemned if it
causes or threatens material injury to an established industry in the territory of a Member or materially retards
the establishment of a domestic industry”. Articles 5.2 and 5.6 of the Anti-Dumping Agreement also show that
an anti-dumping investigation can be initiated or can proceed only if the investigating authorities have evidence
of dumping, injury, and a causal link between the two.
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Furthermore, Article 3.5 lays down that "[t]he authorities shall also examine any known factors other
than the dumped imports which at the same time are injuring the domestic industry and the injuries
caused by these other factors must not be attributed to dumped imports." Among such non-attribution
factors listed in this Article are "the volume and prices of imports not sold at dumping prices".
Furthermore, Article 9.1 exhorts levy of anti-dumping duty at less than the full margin of dumping if

such lesser duty would be adequate to remove the injury to the domestic industry.

93. The review provisions contained under Article 11 of the Anti-Dumping Agreement also reveal
the crucial link between dumping and injury. Article 11.1 sets out the overarching principle that "[a]n
anti-dumping duty shall remain in force only as long as and to the extent necessary to counteract
dumping which is causing injury.” Article 11.2 allows a request for review to examine whether the
injury would continue or recur if the duty were removed or varied. Article 11.3 requires an
examination as to whether the expiry of the duty would be likely to lead to continuation or recurrence
of dumping and injury.

94, To sum up the above analysis, it is clear from Articles VI:1 and VI:2 of the GATT 1994 and
the various provisions of the Anti-Dumping Agreement that: (a) "dumping" and "margin of dumping"
are exporter-specific concepts; "dumping” is product-related as well, in the sense that an anti-
dumping duty is a levy in respect of the product that is investigated and found to be dumped;
(b) "dumping” and "margin of dumping” have the same meaning throughout the Anti-Dumping
Agreement; (c) an individual margin of dumping is to be established for each investigated exporter,
and the amount of anti-dumping duty levied in respect of an exporter shall not exceed its margin of
dumping®”; and (d) the purpose of an anti-dumping duty is to counteract "injurious dumping" and not
"dumping"” per se. It must be stressed that, under the Anti-Dumping Agreement, the concepts of

"dumping", "injury", and "margin of dumping" are interlinked and that, therefore, these terms should

“"This does not mean that anti-dumping duties are levied upon or collected from exporters. The duties
may be levied upon or collected from the importers, but, under Article 9.3, the margin of dumping established
for an exporter operates as the ceiling for such levy and collection of duties from the importers who import from
that exporter.
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be considered and interpreted in a coherent and consistent manner for all parts of the Anti-Dumping

Agreement.?®

95. Based on the above analysis, we disagree with the proposition that importers "dump" and can
have "margins of dumping".?®® Dumping arises from the pricing practices of exporters as both normal
values and export prices reflect their pricing strategies in home and foreign markets.?® The fact that
"dumping” and "margin of dumping" are exporter-specific concepts under the Anti-Dumping

Agreement is not altered by the fact that the export price may be the result of negotiation between the

2%t js well recognized in international economic and trade literature that "dumping" is "international
price discrimination” reflecting the pricing practice of an exporting firm to charge a lower price for exported
goods than it does for the same goods sold domestically. Some examples of the definition of "dumping” in
international economic literature are as follows: "The most common form of price discrimination in
international trade is dumping, a pricing practice in which a firm charges a lower price for exported goods than
it does for the same goods sold domestically." (Paul R.Krugman and Maurice Obstfeld, International
Economics: Theory and Policy, 6th edn (Pearson Education, 2007), p. 174); "Dumping is international price
discrimination in which an exporting firm sells at a lower price in a foreign market than it charges in other
(usually its home-country) markets.” (Peter H. Lindert and Thomas A. Pugel, International Economics, 10th edn
(Irwin, 1996), p. 174); "dumping: In international trade, the practice of selling a commodity at a lower price in
the export market than in the domestic market for reasons unrelated to differences in costs of servicing the two
markets" and "Dumping is a form of price discrimination studied in the theory of monopoly.” (Richard G.
Lipsey, Paul N. Courant, and Christopher T.S. Ragan, Economics, 12th edn (Addison-Wesley, 1999), p. G-5 and
p. 788); "Broadly defined, "dumping" is international price discrimination. Dumping occurs when an exporter
sells merchandise in an importing country at a price below that at which it sells like merchandise in its home
country .... A more restrictive definition of "dumping" is that it occurs when an exporter sells merchandise in
an importing country at below the cost of production of that exporter." (Raj Bhala, Modern GATT Law: A
Treatise on the General Agreement on Tariffs and Trade, International Trade Law Series (Sweet & Maxwell,
2005), p. 685) See also Martyn Taylor, International Competition Law: A New Dimension for the WTO?
(Cambridge University Press, 2006), pp. 264 ff.

2%See Panel Report, para. 7.146.

2975 the Appellate Body has previously explained: “The concept of dumping relates to the pricing
behaviour of exporters or foreign producers; it is the exporter, not the importer, that engages in practices that
result in situations of dumping.” (Appellate Body Report, US — Zeroing (Japan), para. 156 (referring to
Appellate Body Report, US — Zeroing (EC), para. 129))

In this regard, we note that the United States' Statement of Administrative Action (the "SAA") states
that, if foreign "companies continue to dump with the discipline of an order in place, it is reasonable to assume
that dumping would continue if the discipline were removed"”, and that, "[i]f imports cease after the order is
issued, it is reasonable to assume that the exporters could not sell in the United States without dumping and that,
to reenter the U.S. market, they would have to resume dumping." (Uruguay Round Agreements Act, Statement
of Administrative Action, H.R. Doc. No. 103-316 (1994), reprinted in 1994 USCAAN 3773, 4040 (Public Law
No. 103-465, 108 Stat. 4809 (1994), United States Code, Title 19, Section 3501, pp. 889-890) (emphasis
added)) The SAA further provides that "declining import volumes accompanied by the continued existence of
dumping margins after the issuance of an order may provide a strong indication that, absent an order, dumping
would be likely to continue, because the evidence would indicate that the exporter needs to dump to sell at pre-
order volumes.” (Ibid. (emphasis added)) In addition, the SAA states that "[d]eclining (or no) dumping margins
accompanied by steady or increasing imports may indicate that foreign companies do not have to dump to
maintain market share in the United States". (Ibid. (emphasis added)) These passages are quoted in Sections
I1LA.3 and Il.LA.4 of the USDOC's Policies Regarding the Conduct of Five-Year ("Sunset") Reviews of
Antidumping and Countervailing Duty Orders; Policy Bulletin, United States Federal Register, Vol. 63, No. 73
(16 April 1998) 18871 and 18872) As we see it, these and other similar passages in the SAA support the notion
that "dumping" is an exporter-related concept, and that dumping reflects the pricing behaviour of exporters.
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importer and the exporter.?* Nor is it altered by the fact that it is the importer that incurs the liability

to pay anti-dumping duties.?*?

96. We also disagree with the proposition that the term "margin of dumping" has a different or
special meaning in the context of Article 9.3 of the Anti-Dumping Agreement. As we stated earlier, a
margin of dumping measures only the degree or magnitude of dumping. Article 9.3 refers to the
margin of dumping as established in Article 2 of the Anti-Dumping Agreement. Article 2.1 of the
Anti-Dumping Agreement defines "dumping"”, and the opening phrase of that Article makes it clear
that the definition applies "[f]or the purpose of this Agreement”. Therefore, "dumping" and "margin
of dumping" have the same meaning throughout the Anti-Dumping Agreement. Article 9.3 does not
indicate, either expressly or by implication, that "margin of dumping" has a different meaning in the
context of duty assessment proceedings than it does under Article 2. Nor does any other provision of
the Anti-Dumping Agreement suggest a special or particular meaning for this term for any stated
purpose.”®  Although transaction-based multiple comparisons may be necessary in periodic reviews
to calculate an importer's liability for payment of anti-dumping duties, this cannot impart a different
or special meaning to the term "margin of dumping" in Article 9.3.

B. Can "Dumping” and "Margin of Dumping" Be Found to Exist at the Level of a
Transaction?

97. We turn next to address the question of whether "dumping"” and "margin of dumping" can be
found to exist at the transaction- and importer-specific level for the purpose of Article 9.3 of the Anti-

Dumping Agreement.

98. First, as we noted earlier, dumping arises from the pricing behaviour of an exporter. A proper
determination as to whether an exporter is dumping or not can only be made on the basis of an
examination of the exporter's pricing behaviour as reflected in all of its transactions over a period of

time. Contrary to what the Panel indicates®*

, the notion that "a product is introduced into the
commerce of another country at less than its normal value" in Article VI:1 of the GATT 1994
suggests to us that the determination of dumping with respect to an exporter is properly made not at

the level of individual export transactions, but on the basis of the totality of an exporter's transactions

21gee United States' appellee's submission, para. 99.

125pa Panel Report, para. 7.124; and United States' appellee's submission, para. 99.
213500 Appellate Body Report, US — Zeroing (Japan), para. 114.

21See Panel Report, para. 7.117.
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of the subject merchandise over the period of investigation.?® Furthermore, as we emphasized earlier,
the Anti-Dumping Agreement deals with "injurious dumping", and the very purpose of an anti-
dumping duty is to counteract the injury caused or threatened to be caused by "dumped imports" to
the domestic industry. The notion that dumping and margin of dumping can exist at the level of an

individual transaction runs counter to these basic principles of the Anti-Dumping Agreement.?*°

99. Secondly, if it were permissible to determine a separate margin of dumping for each
individual transaction, several margins of dumping would exist for each exporter and for the product
under consideration.?” However, the existence of "dumping" and several "margins of dumping" at
the transaction-specific level cannot be reconciled with a proper interpretation and application of
several provisions of the Anti-Dumping Agreement. We do not see how, for example: the
determination of injury under Article 3; the establishment of an individual margin of dumping for
each exporter under Articles 5.8, 6.10, 6.10.2, 9.4, and 9.5; the acceptance of voluntary undertakings
from an exporter under Article 8; and a review under Article 11.2 or 11.3 for continuation or
revocation of an anti-dumping duty order, can be done at the transaction- or importer-specific level.
The Panel's interpretation appears to us to be premised on the notion that the concept of transaction-
and importer-specific dumping and margin of dumping could be confined to the stage of duty
assessment and collection under Article 9.3. However, we find no textual or contextual basis for such

an interpretation.

C. Is It Permissible to Disregard the Amount By Which the Export Price Exceeds the
Normal Value?

100.  We now turn to the question whether it is permissible, in duty assessment proceedings under
Article 9.3 of the Anti-Dumping Agreement, to disregard the amount by which the export price
exceeds the normal value in any transaction; in other words, whether it is permissible to use "simple

zeroing™ in duty assessment proceedings.

#\We note that the 1960 Group of Experts Report, to which the United States referred in its appellee's
submission, suggests that, in order to fulfil the principles that imposition of anti-dumping duties is justified only
where "a product was in fact found to be dumped" and where material injury is thereby caused to a domestic
industry, "the ideal method ... was to make a determination in respect of ... each single importation of the
product concerned"”. (Supra, footnote 58, para. 8 (emphasis added)) Such a method would avoid the need of
aggregation. The Group of Experts, itself, recognized that "[t]his however, was clearly impracticable,
particularly as regards injury". (Ibid. (emphasis added)) Such a method of anti-dumping determination is not
before us in this appeal, nor has it been referred to by the participants or third participants in these appellate
proceedings.

“®We are not dealing here with a hypothetical case where there may be just one large import
transaction at a price below normal value, which, by itself, is causing injury to the domestic industry.

21see also Appellate Body Report, US — Zeroing (Japan), para. 126.



WT/DS344/AB/R
Page 46

101.  As we understand it, the United States' position that simple zeroing is permitted in periodic
reviews is premised on the argument that "dumping" and "dumping margins" can be found to exist at
the level of individual transactions and for individual importers when assessing the anti-dumping duty
liability for each importer. Under this argument, individual transactions where the export price
exceeds the normal value are "non-dumped" transactions and can be disregarded for the purpose of
determining importer-specific duty assessment rates. Furthermore, the United States argues that
Article 9.3 deals with only transaction-specific comparisons, and that it does not require the
aggregation of the results of such comparisons in order to determine a margin of dumping for the
relevant exporter.”®® The United States points out that, in the calculation of a duty assessment rate for
a particular importer, the value of all sales made to that importer is included in the denominator
merely for the sake of convenience to enable the customs authorities to apply a single duty assessment
rate to all such sales.?™

102.  Article 9.3.1 of the Anti-Dumping Agreement is subject to the overarching requirement in
Avrticle 9.3 that the amount of anti-dumping duty "shall not exceed the margin of dumping as
established under Article 2" of that Agreement. We recall that our examination of the context of
Avrticle VI:2 of the GATT 1994 and Article 9.3 of the Anti-Dumping Agreement confirmed that the
term "margin of dumping”, as used in those provisions, relates to the “exporter" of the "product”
under consideration and not to individual "importers™ or "import transactions", and, furthermore, that
the concepts of "dumping” and "dumping margin" apply in the same manner throughout the Anti-
Dumping Agreement and do not vary under the various provisions of the Agreement.?® Thus, under
Acrticle VI:2 and Article 9.3, the margin of dumping established for an exporter in accordance with
Acrticle 2 operates as a ceiling for the total amount of anti-dumping duties that can be levied on the

entries of the subject merchandise from that exporter.

103.  We see no basis in Article VI:2 of the GATT 1994 or in Articles 2 and 9.3 of the Anti-
Dumping Agreement for disregarding the results of comparisons where the export price exceeds the
normal value when calculating the margin of dumping for an exporter. The Appellate Body has
previously noted that other provisions of the Anti-Dumping Agreement are explicit regarding the
permissibility of disregarding certain matters. For example, Article 9.4 of the Anti-Dumping

Agreement expressly directs investigating authorities to disregard "any zero and de minimis margins"

285p0 supra, para. 80.

2197t the oral hearing, the United States argued that the definition of dumping applies at a transaction-
specific level in a periodic review, and that the margin of dumping therefore relates to an individual transaction.
Any transaction obviously is specific to both an exporter and an importer, and so, in that sense, dumping is
importer-specific and also exporter-specific. (United States' response to questioning at the oral hearing)

225ee also Appellate Body Report, US — Zeroing (Japan), para. 114.
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under certain circumstances, when calculating the weighted average margin of dumping to be applied
to exporters that have not been individually investigated. Similarly, Article 2.2.1, which deals with
the calculation of normal value, sets forth the only circumstances under which sales of the like
product in the exporting country can be disregarded. Thus, when the negotiators sought to permit

investigating authorities to disregard certain matters, they did so explicitly.?*

104.  We further recall that, based on its analysis of Article VI:1 of the GATT 1994 and Article 2.1
of the Anti-Dumping Agreement, the Appellate Body emphasized, in US — Softwood Lumber V, that:

[i]t is clear that an investigating authority may undertake multiple
averaging to establish margins of dumping for a product under
investigation. ... [T]he results of the multiple comparisons at the sub-
group level are, however, not "margins of dumping" within the
meaning of Article 2.4.2.  Rather, those results reflect only
intermediate calculations made by an investigating authority in the
context of establishing margins of dumping for the product under
investigation. Thus, it is only on the basis of aggregating all these
"intermediate values" that an investigating authority can establish
margins of dumping for the product under investigation as a whole.?”?
(original emphasis)

105. In that appeal, the Appellate Body upheld the panel's finding that the use of zeroing under the
W-W comparison methodology in an original investigation was inconsistent with Article 2.4.2 of the
Anti-Dumping Agreement.?® In US — Zeroing (EC) and in US — Zeroing (Japan), the Appellate Body
confirmed its interpretation of Article VI:1 and Article 2.1 and found that the use of zeroing was also
prohibited in the context of duty assessment proceedings under Article 9.3 of the Anti-Dumping

Agreement.??* The Appellate Body further emphasized that:

[i]f, as a consequence of zeroing, the results of certain comparisons
are disregarded only for purposes of calculating margins of dumping,
but taken into consideration for determining injury, this would mean
that the same transactions are treated as "non-dumped” for one
purpose, and as "dumped" for another purpose. This is not in

2215ee Appellate Body Report, US — Softwood Lumber V, para. 100.

?22|hjd., para. 97.

22|bid., para. 117.

2#'See Appellate Body Report, US — Zeroing (EC), paras. 125 and 135; and Appellate Body Report,
US — Zeroing (Japan), paras. 166 and 176. The issue of zeroing also arose in US — Corrosion-Resistant Steel
Sunset Review, where the Appellate Body reversed the panel's finding that the use of zeroing in a sunset review
was not inconsistent with Articles 2.4 and 11.3 of the Anti-Dumping Agreement. The Appellate Body did not,
however, complete the analysis because of insufficient factual panel findings and facts undisputed by the parties.
(Appellate Body Report, US — Corrosion-Resistant Steel Sunset Review, paras. 133-138)
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consonance with the need for consistent treatment of a product in an
anti-dumping investigation.®® (footnote omitted)

106. We also note that, while investigating authorities may define the scope of a product for an
anti-dumping investigation, that definition applies throughout the investigation. "Dumping"”, within
the meaning of the Anti-Dumping Agreement, can "be found to exist only for the product under
investigation as a whole"?®, by fully taking into account all the transactions pertaining to that
product.??” That definition of the product has implications for subsequent stages of an anti-dumping
proceeding as well. In particular, we consider that the application of simple zeroing in periodic
reviews may result in certain models of the product under investigation not being fully taken into
account at the duty assessment stage.

107.  We fail to see a textual or contextual basis in the GATT 1994 or the Anti-Dumping Agreement
for treating transactions that occur above normal value as "dumped" for purposes of determining the
existence and magnitude of dumping in the original investigation and as "non-dumped" for purposes
of assessing the final liability for payment of anti-dumping